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Security of payment legislation in NSW consists of two 

acts:

 ► The Building and Construction Industry Security of 

Payment Act 1999 (NSW) (“NSW BCISP Act”); and

 ► The Contractors Debt Act 1997 (NSW) (“NSW CD 

Act”);

The NSW BCISP Act applies to any contract or other 

arrangement to carry out construction work and/or related 

goods and services within New South Wales (construction 

contract). The contract or other arrangement can be 

written or oral, or a combination of both.

The NSW BCISP Act provides for the following contractor 

rights:

Right to a lien

A claimant may exercise a lien over any unfixed plant 
or materials which the claimant has supplied for use in 

construction work, where a progress payment becomes 

due and payable but remains unpaid.

Right to suspend work

A claimant may suspend construction work being carried 

out or related goods and services being supplied (with 

at least two (2) business days’ notice). The respondent 

becomes liable for any loss or expenses incurred by the 

claimant in connection with the work under the contract 

during the period of suspension.

Payment withholding requests

A claimant/subcontractor is entitled to serve a payment 

withholding request (PWR) on a principal at the same time 

it serves an adjudication application on the respondent/

contractor.

Upon receiving a PWR, the principal must withhold 

from any amount payable or that becomes payable to 

the respondent/contractor which includes an amount 

in respect of the work done/services provided by a 

claimant/subcontractor, an amount commensurate to that 

claimed by the claimant/subcontractor. If the principal 

fails to comply with this request, it will become jointly and 

severally liable with the respondent/contractor for the 

amount owed to the claimant/subcontractor.

What to do if you are served with a PWR?

Upon receipt of a PWR, the Principal Contractor must 

retain out of money that is or becomes payable:

 ► the money owed by it downstream to its immediate 

subcontractor (which is the respondent in the 

adjudication), the amount of money to which the 

payment claim relates; or

 ► if the amount of money owed by the Principal 

Contractor is less than the amount to which the claim 

relates, retain that amount.

If a part payment has been made in respect of the payment 

claim, the Principal Contractor is only required to retain 

money to the value of the balance of the payment claim.

However, if a person in receipt of a PWR is not (or is no 

longer) the Principal Contractor, that person must within 

ten (10) business days after receiving the request notify 

the claimant of this. 

A person may no longer be a Principal Contractor as a 

result of money owed to the respondent having been paid 

before the PWR was served, assuming that evidence of 

payment can be established.

There is no obligation under the NSW BCISP Act on 

the Principal Contractor to pay the amount retained to 

the claimant/subcontractor. If the subcontractor wants 

to receive payment if it is successful in the adjudication 

and is unable to recover the adjudicated amount from the 

respondent/contractor, it must issue a notice of claim on 

the respondent/contractor in accordance with the NSW 

Contractors Debts Act.  

Notification requirements

A contractor is required to provide the necessary details 

of the Principal Contractor to the subcontractor. 

A subcontractor does not need to notify a contractor 

that it has issued a PWR on a Principal Contractor. A 

contractor should therefore be mindful of the risk that a 

significant PWR could have upon its forecast cash flow in 
a project and perhaps consider imposing an obligation on 

the subcontractor to notify it of any PWRs in the relevant 

subcontract.

SECURITY OF PAYMENT LEGISLATION NEW SOUTH WALES
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Adjudication
A flowchart summarising the adjudication process is 
presend as follows:

A claimant can apply for adjudication of the payment 

claim within:

 ► Ten (10) business days after the claimant receives 

the payment schedule, if the scheduled amount is 

less than the claimed amount; or

 ► Twenty (20) business days after the due date for 

payment, if the respondent has failed to pay the 

whole or any part of the scheduled amount.

If no payment schedule in accordance with the NSW 

BCISP Act is provided, the claimant is also entitled to 

apply for an adjudication as long as it follows the following 

steps:

 ► within twenty (20) business days after the due date 

for payment, serve a notice on the respondent of its 

intention to submit an adjudication application;

 ► the notice must allow the respondent five (5) business 
days to provide a payment schedule; and

 ► then, after that five (5) day period, and within ten 
(10) business days, the claimant may apply for 

adjudication.

The adjudication application must as soon as practicable 

be referred by the authorised nominating authority to an 

adjudicator. The adjudicator must then notify the parties 

of acceptance of the adjudication application.

Responding to an adjudication application

The respondent must lodge its adjudication response by 

the later of:

 ► five (5) business days after receiving the adjudication 
application; or

 ► two (2) business days after receiving notice that the 

adjudicator has accepted the adjudication application.

When will the adjudicator make his or her 
determination?

The adjudicator must determine the adjudication 

application within ten (10) business days after accepting 

the adjudication application. The parties may agree to 

extend this timeframe.

The adjudicator is required to determine the amount of 

the progress payment to be paid (adjudicated amount), 

Claimant serves a payment claim

Respondent serves a payment schedule

Adjudication application

Adjudication response

Adjudicator’s determination

Payment of adjudicated amounts

Registration of judgment

Enforcement proceedings

DAY 1

DAY 10

DAY 20

DAY 25

DAY 35

DAY 40

DAY 45

DAY 45+

A valid payment claim is served on or after the last day 
of the month in which the construction work was first 
carried out or is served on or from the last day of each 
subsequent month, unless the contract provides for an 
earlier date. 
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the date on which the amount becomes payable and the 

rate of interest on the amount.

In making a determination, an adjudicator can only 

consider the following matters:

 ► the provisions of the NSW BCISP Act;

 ► the provisions of the relevant construction contract;

 ► the adjudication application;

 ► the payment claim, together with all submissions and 

relevant documentation in support of the claim;

 ► the adjudication response;

 ► any payment schedule, together with all submissions 

and supporting documentation; and

 ► the results of any inspection carried out by the 

adjudicator.

The respondent must pay that adjudicated amount 

within 5 business days of the respondent receiving the 
determination, or a later date as determined by the 

adjudicator.

Can an adjudication determination be appealed?

The mere fact that an adjudicator makes a mistake is not 

a sufficient reason for a determination to be set aside. 
In NSW, this is the case even where the adjudicator 

has incorrectly interpreted and applied the terms of the 

contract.

To be able to set aside a determination, the respondent 

will generally prove some form of ‘jurisdictional error’. A 

jurisdictional error is an error that involves the adjudicator 

having acted outside the scope of his or her authority. For 

example, by:

 ► making a determination where the claimant did not 

make an adjudication application, or had no right to 

make an adjudication application;

 ► failing to consider the terms of the contract; or

 ► failing to afford the parties procedural fairness.

The NSW BCISP Act gives the court an express right to 

set aside an adjudication determination for jurisdictional 

error. If only part of a determination is affected by 
jurisdictional error, the court may set aside that part only, 

while confirming the balance of the determination.

Is adjudication the final relief?

Adjudication is far from a last resort. Beyond this, a 

claimant/contractor can choose to recover the debt 

throughout the NSW courts for debts valued at over 

$2,000. For debts valued up to $100,000, a claimant/

contractor can seek recovery via the Local Court.

In a leading case on this issue,  Grosvenor Constructions 

(NSW) Pty Ltd (In administration) v Musico [2004] NSWSC 

344, the Court found that where the claimant is insolvent 

and unable to repay the claimed amount in subsequent 

proceedings brought by the respondent, the execution 

of the judgment should be stayed. An application for 

stay of execution can be made under Part 42 rule 5 of 
the Supreme Court Rules and the inherent jurisdiction 

of the court. The Court held that the Act is intended to 

facilitate payment of an interim nature to a claimant 

which can be challenged and possibly recovered in fresh 

legal proceedings at a later stage. However, where the 

claimant is insolvent and unable to repay the amount 

in subsequent proceedings (if nessecary), the interim 

nature of the payment effectively becomes final. 

What if you are insolvent?

A claimant that is in liquidation is prohibited from serving a 

payment claim or taking any action to enforce a payment 

claim (including by making an application for adjudication 

of the claim) or an adjudication determination. 

Where a claimant in liquidation has made an adjudication 

application that has not been finally determined before 
the day on which the corporation was put into liquidation, 

the application is taken to have been withdrawn.

What if your debtor is insolvent?

In Modcol Pty Ltd v National Buildplan Group Pty Ltd 

[2013], Modcol Pty Ltd (“Modcol”) sought leave of the 

Court in order to commence proceedings pursuant to 

Section 440D of the Act in respect of the amount claimed 

under the SOP Act. 

The Court refused the application on the basis that granting 

leave may place Modcol in the position of a secured 

creditor. The role of the administrator or liquidator is to 

ensure that secured and priority creditors, such as banks 

and employees, are paid first.  To allow a subcontractor 
such as Modcol to be paid before secured or preferred 

creditors would be considered an unfair outcome as part 

of the  administration process.
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This decision highlights that once a company becomes 

insolvent, a party who has submitted a payment claim 

will be considered as an unsecured creditor, and cannot 

improve its position by relying on the SOPA legislation.

Court Judgement

The claimant may enforce its right to a progress payment 

by applying to the court for summary judgment in the 

amount of:

 ► the payment claim, where the respondent fails to 

serve a payment schedule in accordance with the 

NSW BCISP Act; or

 ► any unpaid scheduled amount which remains unpaid 

on the due date for payment.

The claimant may also issue a Statutory Demand and 

proceed to wind up the debtor for unpaid debt or debts 

owed totalling more than $2,000 provided that there is no 

genuine dispute about the existence of the debt or debts.

A statutory demand may not include a claim for 

unliquidated damages.

The courts have held that businesses that use statutory 

demands must ensure the demand is expressed in clear, 

correct and unambiguous terms. The demand must 

be in writing and in the prescribed form and it must be 

accompanied by an affidavit supporting the demand that 
would verify the debt is due and payable, where there is 

no court judgment in respect to the debt.

A statutory demand must be served upon the debtor by 

delivering it or posting it to the company’s registered 

address or delivering a copy of the document personally 

to a director of the company.

A debtor has 21 days from the date of service of the 

demand to either pay the money owed or to make an 

application to set aside the statutory demand. This time 

frame is strictly enforced by the courts. 

If the debtor fails to comply with a statutory demand or 

have the demand set aside, a presumption can be made 

that the debtor company is insolvent (section 459C(2) of 
the Corporations Act 2001). 

A creditor can than proceed to issue a Winding Up 

Application to liquidate the debtor’s company. It will also, 

under the rules, file with ASIC a Notice of Intention to Wind 
Up a company, this then becomes public information.

Issuing a statutory demand can be one of the quickest 

and least expensive avenues of recovering money owed 

by corporate entities. It is also one of the most effective 
ways of enforcing a judgment of the court if the judgment 

debtor is a company.

An application for Winding Up is made to the Supreme 

Court together with an affidavit. The affidavit verifies that 
the debt is due and owing, and the Statutory Demand 

was served and remains unsatisfied. 

Failure to comply with the Statutory Demand by the 

debtor, compels the Court to presume that it is insolvent 

and, unless the debtor can rebut the presumption of 

insolvency, a Winding Up Order is made by the Court and 

a Liquidator appointed over the debtor’s business assets.

In order to rebut the presumption of insolvency, the debtor 

will need to provide considerable evidence of its financial 
position to the court.
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The Building Industry Fairness (Security of Payment) Act 

2017 (Qld) (“BIFA”) includes a number of processes by 

which a sub-contractor can recover or secure payment of 

outstanding amounts. These include:

1. An adjudication process;

2. A payment withholding request; and

3. A charge over property.

Adjudication Process

There is an adjudication process available for a sub-

contractor to recover unpaid payment claim amounts. 

The fundamental elements of the regime are:

1. A payment claim may be issued under the contract.

2. A payment schedule is issued if the respondent is not 

going to pay the amount claimed.

3. An adjudication process may be commenced by 

the claimant.  The respondent may only rely upon 

reasons for withholding payment stated in the 

payment schedule.

4. The parties are limited to any documents 

(submissions, statutory declarations and the like) 

properly made and in accordance with the strict time 

limits under BIFA.

Once an adjudication award is made in favour of the 

claimant, the claimant may lodge the adjudication 

certificate as a judgment debt in a court of competent 
jurisdiction. 

Strict time limits apply to the adjudication process.

In addition to registering the adjudication certificate as a 
judgment, there are other options available including a 

payment withholding request and registering a charge.

Payment Withholding Request

There are additional avenues for applicants in the 

adjudication process to recover adjudicated amounts, 

including:

1. a claimant serving on a higher party in the contractual 

chain a payment withholding request (“PWR”) 

to withhold monies from the respondent, e.g. a 

subcontractor serving a PWR on a developer to 

withhold monies from payment to the head contractor 

or a head contractor serving a PWR on the financier 

of the principal; and

2. a head contractor registering a charge over property 

of the developer for unpaid adjudication amounts.

Once the higher party is given a PWR, they must retain an 

amount up to the amount stated in the PWR.  However, 

there is no obligation to retain more than what the higher 

party owes the respondent. A higher party that fails to 

retain the amount becomes jointly and severally liable 

with the respondent for paying the adjudicated amount.

The amount claimed is also subject to a security interest 

under the Personal Property Securities Act 2009 (Cth) 

(“PPSR”) in favour of the claimant for securing payment.  

This process is in addition to the subcontractors charges 

process in BIFA as discussed below.

Subcontractors Charge Process

A subcontractor owed money by a debtor contractor 

may be able to serve a Notice of Claim on the person 

obliged to pay the money under the contract (superior 

contractor by whom money is claimed as payable).  This 

is a subcontractors’ charge.

By serving this notice correctly, a subcontractor becomes 

a secured creditor of the debtor contractor, and in the 

event of insolvency may have a priority claim or be 

allowed to commence or continue with legal proceedings.

Charge over Property

In circumstances where:

1. the claimant files the adjudication certificate as a 
judgment; and

2. the respondent or a related entity is the registered 

owner of the property on which the construction work 

was carried out or to which the related goods and 

services were supplied; 

The claimant may request a charge over the relevant 

property by lodging the request with the registrar, along 

with a copy of the adjudication certificate and a statutory 
declaration confirming that the adjudicated amount has 
not been paid.

The charge expires twenty-four (24) months after the day 

it is registered but the claimant may apply to the court to 

extend the charge for an additional period of not more 

than twenty-four (24) months.

SECURITY OF PAYMENT LEGISLATION QUEENSLAND
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QUEENSLAND PROJECT TRUST ACCOUNTS

One of the most significant amendments made by the 
Building Industry Fairness (Security of Payment) and 

Other Legislation Amendment Act 2020 (Qld) (“BIFOLA”) 

is the introduction of the new trust account framework 

to replace the previous project bank accounts. The 

introduction is rolled out in five (5) phases with the first 
on 1 March 2021 and the last (anticipated to be) on 1 

October 2023.

Similar to other trust accounts, the trustee will hold 

property (in this case progress payments and retention 

amounts) on behalf of the beneficiaries that will later be 
entitled to these amounts. The project trust account will 

facilitate:

 ► the payment from a developer or head project 

owner to the head contractor for work completed in 

accordance with the head contract into the account;

 ► the payment from the account to the head contractor 

themselves; and

 ► the payment from the head contractor to the 

subcontractors from that account.

The project trust account is established by statute being 

the BIFA, making them statutory trusts.

The system is a simplification of the previous project 
bank accounts, reducing the number of necessary trust 

accounts from three to two: a project trust account for 

each contract that meets the criteria and a retention trust 

account for the contracting party.

Whether a contracted party requires a project trust 

account depends on the nature and financial scale of the 
work undertaken.

In general terms (subject to the exemptions) a project 

trust account is currently required for:

 ► eligible state government contracts between 

$1M-$10M, where more than 50% of the contract 
price is for project trust work, and there is at least 

one subcontractor engaged for all or part of the 

contracted work; or

 ► hospital and health service contracts valued at 

or in excess of $1M where more than 50% of the 
contract price is for project trust work, and there is at 

least one subcontractor engaged for all or part of the 

contracted work; or

 ► private residence contracts valued at over $10M 

where more than 50% of the contract price is for project 
trust work, and there is at least one subcontractor 

engaged for all or part of the contracted work.

The introduction of the new trust account framework is to 

be rolled out in five (5) phases with the first on 1 March 
2021 and the last (anticipated to be) on 1 October 2023 

to ensure industry has time to adapt and prepare for the 

changes.

As of 1 January 2022, the trust account framework starts 

to apply to:

 ► Group 1—contract price $1 million or more (excluding 

GST): Queensland State Government  Hospital and 

Health Service (opt-in available for state authorities); 

and

 ► Group 2—contract price $10 million or more (excluding 

GST): state authorities, local governments, private 

(entities and individuals).
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The Building and Construction Industry Security of 

Payment Act 2002 (“the VIC BCISP Act”) applies to 

construction contracts entered into on or after 30 March 

2007 and applies to the following types of work:

 ► residential and non-residential building;

 ► civil engineering;

 ► demolition;

 ► electrical;

 ► professional services (e.g. architecture, design, 

surveying);

 ► hire of plant and equipment;

 ► landscaping;

 ► maintenance;

 ► mechanical air conditioning;

 ► plumbing; and

 ► supply of building material.

Types of payments covered

Claims may be made under the VIC BCISP Act for 

‘progress payments’ for work done or supplies made 

since a date determined by the contract or under the 

VIC BCISP Act. For contracts entered on or after 30 

March 2007, progress payments include final, single and 
milestone payments.

Statutory right to payment

Contractors have a statutory right to receive progress 

payments. If the contract does not specify when the 

contractor is entitled to be paid, the VIC BCISP Act sets 

the date. Any ‘paid when paid’ or ‘paid if paid’ clauses in 

the contract have no effect.

SOP process

1. Payment claim

A person who has carried out work or supplied goods 

or services under a construction contract in Victoria 

(the claimant) can claim progress payments by giving a 

‘payment claim’ to the relevant contractor, purchaser or 

client (the respondent). A payment claim specifies the 
work, goods or services supplied and the amount claimed 

and states that it is made under the VIC BCISP Act.

2. Payment or payment schedule

The respondent can pay in full or, if they dispute the 

amount due, give the claimant a ‘payment schedule’. 

A payment schedule states how much the respondent 

is willing to pay and why it is different from the amount 
claimed. A respondent who fails to provide a payment 

schedule within ten (10) business days or as required by 

the contract – whichever is earlier – is liable to pay the full 

amount claimed.

3. Adjudication option

If there is a dispute about payment, the claimant can apply 

for adjudication by contacting an Authorised Nominating 

Authority (ANA). The ANA nominates an adjudicator with 

the necessary skills and experience to adjudicate the 

dispute. 

After accepting nomination, the adjudicator has ten (10) 

business days (or up to fifteen (15) business days if the 
claimant agrees) to determine what amount (if any) the 

respondent should pay, and when. In some cases, if the 

adjudicated amount exceeds $100,000 either party can 

apply for an adjudication review.

4. Court assistance

A claimant may choose to go to court to resolve a payment 

dispute rather than apply for adjudication. This is done by 

lodging a complaint with the Magistrates’ Court or a writ 

in the County Court or the Supreme Court, depending on 

the value of the claim.

The claimant can also go to court to enforce payment of 

an adjudicated amount. An adjudication certificate is filed 
in the court, with an affidavit attesting that the respondent 
has failed to pay, and the court can issue a warrant or 

other order requiring payment.

5. Recovery from respondent’s principal

In certain circumstances where a respondent has failed 

to pay the adjudicated amount, the claimant may seek 

payment from the respondent’s principal.

SECURITY OF PAYMENT LEGISLATION VICTORIA
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SECURITY OF PAYMENT LEGISLATION WESTERN AUSTRALIA

SECURITY OF PAYMENT LEGISLATION SOUTH AUSTRALIA

On 22 June 2021 the Western Australian Parliament 

passed the Building and Construction (Security of 

Payment) Bill 2021 (WA) (“the WA BCSP Bill”). Royal 

Assent was given on 25 June 2021, making the WA 
BCSP Bill an act which overhauls security of payment 

legislation in WA.

Key changes introduced by the WA BCSP Act include:

 ► A statutory right to payment for construction work 

& limits around responding to applications for 

adjudication;

 ► A narrowing of the mining exclusion; 

 ► A prohibition on unfair time bars; 

 ► A requirement for notice before making a demand on 

performance security; and

 ► A requirement to place retention money into a trust 

account.

The South Australian Building and Construction Industry 

Security of Payment Act 2009 creates a dispute resolution 

process (adjudication) that allows a party (the claimant) 

alleging they are owed monies under a construction 

contract to promptly obtain payment from the respondent, 

based on an assessment of the merits of the claim by an 

appropriately qualified and independent adjudicator. 
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SECURITY OF PAYMENT LEGISLATION NORTHERN TERRITORY

From 3 February 2020, changes have been made to 

security of payment laws for construction work in the 

Northern Territory that aim to: 

 ► protect contractors’ rights, particularly small 

contractors, to ensure they are paid fairly; and

 ► make it easier to have payment disputes resolved 

quickly.

These changes include amendments to the following acts 

and regulations:

 ► the Construction Contracts (Security of Payments) 

Act 2004;

 ► the Construction Contracts (Security of Payments) 

Regulations 2005; and

 ► the Community Justice Centre Act 2005.

The Construction Contracts (Security of Payments) 

Act 2004

The Construction Contracts (Security of Payments) Act 

2004 have been amended to:

 ► clarify:

 » when a payment dispute arises;

 » when adjudication may occur; and

 » how determinations may be enforced.

 ► standardise the timeframes in which something must 

be done to “working days” and define the meaning of 
that term by:

 » confirming that a working day does not include a 
Saturday, Sunday or public holiday;

 » excluding all days between 25 December of one 
year and 7 January of the following year from 

working days; and

 » modifying adjudication timeframes and revising 

the processes for appointing adjudicators.

 ► allow parties to a high value construction contract 

to opt out of the adjudication process set out in Part 

3 of that Act, if they agree to an alternative dispute 

resolution process that meets the requirements of 

the Construction Contracts (Security of Payments) 

Regulations 2005. However, parties with a high value 
contract opting out will not affect those contractors 

lower down the contract chain;

 ► protect small sub-contractors by ensuring parties to 

high value contracts continue to make payments if 

they have not been able to resolve their dispute within 

45 working days; and

 ► transfer the review jurisdiction from the Local Court 

to the Northern Territory Civil and Administrative 

Tribunal.

The Construction Contracts (Security of Payments) 

Regulations 2005

The regulations have been amended to:

 ► set the minimum monetary threshold of 500,000,000 
monetary units ($510,000,000 until 30 June 2022, 
calculated in accordance with the Monetary Units Act 

2018 (NT)) for a construction contract to meet the 

definition of high value construction contract

 ► establish what the alternative dispute resolution 

process within a high value construction contract 

must contain if the parties to that contract agree to 

opt out of the operation of Part 3 of the Construction 

Contracts (Security of Payments) Act 2004.

 ► set out the information that must be provided to the 

Construction Contracts Registrar when registered 

adjudicators apply, or are nominated for, renewal of 

their registration.

The Community Justice Centre Act 2005

The 3 February 2020 new regulations set the monetary 

limit for payment claims that may be adjudicated through 

the Community Justice Centre at 30,000 monetary units 

(the equivalent of $30,300 for the 2019 to 2020 financial 
year).
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ORY CONCLUSION

The range of recovery mechanisms available reflect an acknowledgement that industry participants are often significantly 
affected by the financial health of those higher in the contractual chain and that there may be limited transparency in that 
regard to those lower in the contractual chain.

However as recent examples indicate the various security of payments measures are not a panacea and do not eliminate 

security of payment risks in their entirety.

The best protection from contractual losses is rigorous contract maintenance and early intervention where payments 

are delayed.
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