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Forensic Accountants Here Say

Bushfires, COVID-19 lockdowns and recent floods have focussed attention on Business Interruption insurance 

for both insureds and insurers alike.  Even though 14 years have passed, there are some salutary lessons to 

be learned by insureds and insurers from the decision of the NSW Supreme Court in Brescia v QBE.

In this speical issue of Forensic Accountants Here Say, we look back at this remarkable case study. 

April 2021

Brescia v QBE [2007] NSWC 598 (6 July 2007)

Background

On 11 March 2005 at about 9.15am, the furniture showroom and 

warehouse of Brescia (plaintiff) at 202-206 Parramatta Road, 

Ashfield, New South Wales (building) together with all furniture in 

it, was destroyed by fire.  

Brescia is a company associated with the Brescia family, the 

patriarch of which is Mr Antonio Brescia.  At the time of the fire, 

Antonio Brescia’s two sons, Vittorio Brescia and Moreno Brescia 

and Antonio’s stepson, Bruno Brescia, were active in its business of 

importing furniture and furnishings for retail sale.

At all relevant times Gregory Cortese was Brescia’s financial 

controller.

Brescia also had showrooms at Cabramatta and Auburn.  The 

building at Ashfield was, however, its flagship premises at the time.

The building had three levels, a basement level used for bulk 

storage and furniture assembly, a “ground floor” showroom and a 

“first floor” that had a studio and was also used to hold furniture 

and to store other items.  

Brescia held insurance with QBE Insurance (Australia)  Limited 

and Mercantile Mutual Insurance (Australia) Limited (defendants) 

in the form of an Industrial Special Risk (ISR) Industry Policy 

(Policy) providing cover against property damage (Section 1) and 

consequential loss of profits (Section 2) for the period 30 June 2004 

to 30 June 2005.

Brescia sought indemnity from the defendants in respect of its loss.  

The defendants, however, refused indemnity.  

Brescia sued for damages for breach of the contract of insurance.  

The defendants put both liability and quantum in issue. 

The case is interesting if for no other reason than because the 

defendants alleged the claim made by the plaintiff was done so 

fraudulently.  In this regard, the defendants alleged that the claims 

for loss of stock and business interruption were fraudulent within 

the meaning of s 56(1) of the Insurance Contracts Act 1984 (Cth) 

(Act) and that they were entitled to refuse payment of the claim 

(that is, Brescia’s entire claim).
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Key Points

 » An insured is entitled to the benefit of the terms of its contract of 

insurance.

 » A right to reinstatement value for the loss or destruction of 

property, such as a building, carries with it the burden of having 

to act with due dispatch.

 » In the right circumstances, the evidence of the officers and 

employees of the insured may be preferred to the evidence of 

third parties engaged by insurers and insureds alike.

 » Contemporaneous records of decisions made by management 

that have an impact on the quantum of the claim will be 

significant in persuading the Court as to the substance of those 

decisions.

 » The orthodox approach to quantifying a loss of profits 

comprises:

a. the determination of an assumed turnover that would 

have occurred in the period being considered;

b. the application to that figure of an assumed rate of gross 

profit to yield an amount of gross profit for that period;

c. the addition to the amount of gross profit of an amount 

representing the increase in costs during that period 

which otherwise would not have incurred; and

d. the deduction from the amount of the total of costs that 

are saved during that period and which otherwise would 

have been incurred.

Judgment of Hammershlag J

In his judgment, Hammershlag J noted “these proceedings were 

characterised by attacks on the credit of the… witnesses for the 

plaintiff which attacks failed and claims of fraud which did not come 

close to success”. 

Hammershlag J held Brescia was entitled to a verdict in the following 

amounts:

Loss of building  $9,120,757

Loss of stock  $3,909,554

Business interruption $2,013,442

Plant and equipment $1,657,111

Consulting engineers $3,203

Removal of debris  $492,318

Claim preparation  $50,000

Extinguishing the fire $58,911

Further, Hammershlag J concluded Brescia was entitled to a verdict 

in respect of its consequential loss in respect of the period from 12 

March 20061  to the date of judgment.

Heads of loss contested at trial

The defendants challenged the plaintiff’s claims for:

a. loss of building;

b. loss of stock;

c. business interruption; and

d. consequential loss.

The remaining heads of loss, that is, plant and equipment, consulting 

engineers, removal of debris, claim preparation and extinguishing 

the fire were agreed at trial.
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Loss of building

It was put by the defendants that neither reinstatement value nor 

indemnity value as provided for in the Basis of Settlement clause 

applied, but that Brescia was restricted to the difference between 

market value of the property before the fire and its market value 

after the fire.

It was noted that this difference, which Hammershlag J determined 

was $1,360,000, was less than indemnity value, which was also 

noted as being less than reinstatement value.

Market value before and after the event

The defendants submitted that on ordinary principles an insured 

has a right to be indemnified only to the true extent of its loss and 

that the overarching rule with respect to property damaged in a fire 

is that the loss does not exceed the difference between the market 

value of the property before and after the event.

Hammershlag J was not persuaded by the defendants’ submissions 

on this issue noting that in these proceedings there was a Basis 

of Settlement clause which provided two alternative consensual 

methods of determining the value of the loss of the insured.  Brescia, 

Hammershlag J noted, was entitled to the benefit of the terms of its 

contract.

Reinstatement value 

The parties agreed that if reinstatement value was the applicable 

measure, the cost of reinstatement would be $13,242,707.  This was 

the measure contended for by Brescia.

Under clause 4.4.2 of the Policy, replacement, repair or rebuilding 

must be commenced and carried out with reasonable dispatch, 

failing which the defendants were not liable to make payment 

greater than the indemnity value. 

Based on the evidence before him, Hammershlag J held that Brescia 

acted with reasonable dispatch up to and including 23 May 2006 

(well beyond the Policy expiry date of 30 June 2005), however, the 

evidence also established that nothing was done by Brescia since 

at least January 2007. 

Indemnity value

In ruling Brescia was entitled to indemnity value but not 

reinstatement value for the loss of the building, Hammershlag J 

noted (at 449 - 451): 

“the right to reinstatement value always had inherent in it the 

burden of having to act with due dispatch.  Under clause 4.4.4 [of 

the Policy] the Insurer is not liable to make any payment beyond 

the indemnity value until a sum equal to the reinstatement value 

has actually been incurred by the Insured. It follows that unless 

the Insured has by the date the Policy expires incurred such 

a sum, the right to be paid the reinstatement value has not 

accrued to it.”

Loss of stock

In the proceedings Brescia claimed an amount of $3,909,554 as 

damages representing the value of the furniture it lost in the fire.

There was no issue that the fire destroyed what stock Brescia had 

on hand at the time.

The controversy between the parties related to the value of that 

stock and more particularly, what part of it was damaged or 

unsaleable before the fire had occurred.

Defendants’ position

The defendants’ position was that Brescia grossly overstated the 

value of its stock by ignoring a substantial amount of damaged or 

unsaleable furniture and that it did so fraudulently, that is, Brescia 

was alleged by the defendants to have put forward a claim that was 

false and which it knew was false.

The defendants put that Brescia’s damages claim was one under a 

contract of insurance and was made fraudulently so that they were 

entitled to refuse payment not only of the stock loss component of 

Brescia’s claim but the entirety of it.

Plaintiff’s position

Brescia’s principal lay witness on this issue was Mr Cortese.  

Mr Cortese’s starting point was an Inventory Stock Report No. 

110305 VA dated 24 March 2005 (report) pertaining to the period 

ending 31 March 2005.

Mr Cortese described the process of bringing the report into 

existence in his affidavit of 30 March 2006.  That evidence was not 

challenged.

The report set out a costing for each item which incorporated 

freight, duty, insurance, cartage and Brescia’s margin to obtain a 

cost price for each item.
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From 16-18 March 2005, that is, shortly after the fire, Brescia 

conducted a stock take under the supervision of Mr Cortese at the 

Cabramatta warehouse and showroom following which the report 

was adjusted to take into account discrepancies identified during 

the stock take.

Mr Cortese’s evidence was that to the best of his knowledge the 

report detailed the quantities of furniture located in the building at 

the time of the fire.

There was also a great deal of written evidence and oral evidence 

on the value of the stock destroyed in the fire from Mr Cortese and 

experts retained by the plaintiff and the defendants.  Ultimately, 

however, Hammershlag J preferred the evidence of Mr Cortese.

The business interruption claim

Under clause 9.1 of the Policy, the defendants indemnified Brescia 

in accordance with clause 10 (Basis of Settlement) against loss 

resulting from the interruption of, or interference with, the business 

for the indemnity period specified in the Schedule to the Policy, 

which in this case, was 12 months.

The Basis of Settlement was that the indemnity was for:

a. actual loss of gross profit; plus 

b. cost of working (the additional expenditure incurred to avoid 

reduction in turnover in consequence of the damage); less 

c. sums saved in respect of expenses which would have been 

payable out of gross profit.

There was, except for one matter of contention, agreement between 

the parties as to all the elements in the calculation of this claim.  

The element in dispute was the savings in advertising expenditure.

Savings in advertising expenditure

Brescia submitted that $564,849 would have been saved in respect 

of advertising.  The defendants submitted that the figure should be 

$1,184,631.  In other words, the defendants asserted that Brescia 

would have spent $619,782 more in advertising than it says it would 

have.  

The defendants asserted not only that Brescia’s claim was inflated 

but that it was also fraudulently made.

An immediate difficulty for the defendants was that for Brescia’s 

claim about its “but for” advertising expenditure to be fraudulently 

false it was necessary for the Court to find that when Brescia made 

its’ claim, Brescia knew it would in the future spend more than it 

claimed it was intending to spend.

During the financial year ended 30 June 2004, Brescia’s total 

advertising expenses were $1,890,261.  Of that amount $1,469,925 

was attributable to radio and television advertising, while the 

remainder of $420,336 was attributable to other advertising media 

including local and ethnic newspaper advertising, magazine 

advertising, sponsorship and advertising signs.

Evidence as to intentions re advertising spend

The evidence established that each year around January or 

February, Brescia held a meeting attended by Vittorio, Moreno and 

Mr Cortese to decide its advertising budget. 

In his affidavit of 30 January 2007, Vittorio gave evidence that 

it was his intention at the 2005 meeting to reduce Brescia’s 

advertising expenditure for the remainder of the calendar year as 

compared to 2004.  His evidence was that there was agreement to 

reduce television advertising and radio advertising and a budget 
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determined.  There was also agreement not to renew magazine 

advertising and to stop advertising in local and ethnic newspapers.

For some years, at the behest of Antonio, Brescia had sponsored 

Club Marconi.  On 28 November 2005 Brescia informed Marconi 

that it would not be renewing their sponsorship contract.

Also, for some years Brescia had paid the Parramatta Trust for an 

advertising sign at Parramatta Stadium.  Vittorio gave evidence that 

some time late in 2004 or early in 2005 he told Mr Cortese that he 

did not want Brescia to renew that sponsorship.

In his affidavit of 30 January 2007, Moreno swore substantially to 

the same effect concerning the advertising budget meeting in early 

2005.  He also gave affidavit evidence about a conversation with 

Vittorio some time in 2004 to the effect that he did not want Brescia 

to do any more magazine advertising.

Mr Cortese in his affidavit of 30 January 2007 also deposed to the 

January meeting in terms effectively indistinguishable from the 

versions of Vittorio and Moreno.

Brescia accordingly put that its advertising costs which would 

have been incurred during the indemnity period would have been 

substantially less than those incurred in the period to 30 June 2004.  

Mr Cortese set out in his affidavit his methodology and process for 

estimating the savings Brescia would have made.

He was not challenged on any of the detail.  Rather, the defendants’ 

attack took a different course.

It was put that on the probabilities there would have been no 

reduction in Brescia’s advertising costs because advertising 

expenditure is a critical prerequisite for the generation of sales 

revenue and there is a direct correlation between the two, that is, if 

advertising is reduced, so is sales revenue.  It followed, it was put, 

that Brescia would not have reduced its advertising expenditure 

because it would not have been prepared to risk the reduction in 

revenue.

It was also put that the budget meeting to which Vittorio, Moreno 

and Mr Cortese deposed were concocted and the fact that they 

were prepared to swear them without corroborating notes was fatal.

In Hammershlag J’s opinion there was no proper basis for the attack 

nor for the submission.

Mr Cortese produced a note of the amounts proposed to be 

allocated during the 2005 advertising budget meeting.  This 

document was brought into existence before the fire and was not 

the subject of any challenge in cross-examination.  

Mr Cortese was challenged on his recollection of the budget 

meeting conversation and referred to the document.  His evidence 

was that he produced what he described as a “little item” straight 

after the meeting.  The “item” referred to had two columns showing 

amounts for television, radio and other advertising and which were 

directly corroborative of his, Vittorio’s and Moreno’s version of that 

meeting. 

Hammershlag J found that the conversation took place and that 

Brescia proposed to and would have reduced its advertising 

expenditure and Hammershlag J accepted the evidence of the 

plaintiff’s expert, Mr McKenzie, who calculated the amount of the 

savings to be $564,849.

Hammershlag J also held the assertion of fraud failed and failed “by 

a large margin”.

The experts agreed on the arithmetic outcome depending on 

Hammershlag J’s finding with respect to advertising.

On the basis of that agreement, the amount of Brescia’s loss for 

business interruption was $2,013,442.

Consequential damages

The case put

In addition to its loss represented by the amount of the indemnity 

due under the Policy, Brescia claimed the consequential loss 

it suffered by reason of the defendants’ failure to acknowledge 

indemnity either within a reasonable time or at all.

The defence put

The defendants resisted the consequential damages claim on 

a number of bases.  Firstly, they said that as a matter of legal 

principle such consequential damages are not available where the 

claim arises out of the breach by an insurer of an obligation to give 

indemnity where the insured has not terminated the contract of 

insurance for breach.

Secondly, they said Brescia’s claim did not satisfy the requirements 

of the second limb in Hadley v Baxendale because the damages 

claimed were too remote.  The consequential loss, it was put, 

cannot be reasonably supposed to have been in the contemplation 

of the parties at the time of the Policy as being the probable results 

of the breach of it.
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Thirdly, the defendants said that on the facts, the damages claimed 

were not caused by their breach but rather by Brescia itself which 

could have both acquired an alternative site at Alexandria and 

rebuilt the building out of its own resources but decided not to 

do so.

Fourthly, they put quantum in issue.

Quantum

The exercise involved an assessment of what profit, if any, would 

have been earned by Brescia trading from the building from 3 

December 20062  onwards. 

Quantum was the subject of reports by Mr McKenzie for the plaintiff 

and Mr Dolman and Dr Miller for the defendants.

The parties, however, chose to direct no cross-examination to 

these witnesses on their opinions, and Hammershlag J received no 

assistance: cf Manly Municipal Council v Skene [2002] NSWCA 385 

at pars 20 –23. 

The parties’ submissions on the subject were described by 

Hammershlag J as scant. 

The Court was left in the position of having to do the best it could 

in approaching the exercise pragmatically having regard to the fact 

that Brescia bears the onus of establishing the extent of its loss on 

the balance of probabilities: The Commonwealth v Amann Aviation 

Pty Limited (1991) 174 CLR 64 at 118 to 120.

The principal elements of Mr McKenzie’s calculation (reflecting 

an orthodox approach to this type of exercise) were articulated by 

Hammershlag J as comprising:

a. the determination of an assumed turnover (sales) that would 

have been generated in the period being considered;

b. the application to that figure of an assumed rate of gross profit 

to yield an amount of gross profit for that period;

c. the addition to the amount of gross profit of an amount 

representing the increase in costs incurred by Brescia during 

that period which it otherwise would not have incurred; and

d. the deduction from the amount of the total of costs which 

Brescia saved during that period and which it otherwise 

would have incurred.

The parties were at issue as to what the sales would have been, 

as to the rate of gross profit that should be applied and as to the 

expenses that would have been incurred but which were not.

Sales

The financial material showed that there had been a continuing 

decline in Brescia’s sales up to the date of the fire.  Hammershlag 

J held that it could “reasonably be assumed … that the decline was 

a trend which would have continued”.  Dr Miller with whom Mr 

Dolman agreed, considered that there should be adopted a 10.3% 

rate of decline for the first year from the fire and a 17% declining 

trend in the two years from the fire.  Mr McKenzie opined that the 

rate to be adopted throughout was minus 3.3%.

Part of the difference between the experts related to the period of 

time examined.  Dr Miller placed emphasis on recent movement 

in turnover whereas Mr McKenzie focussed on the movement of 

turnover in the year preceding the loss compared to the three years 

before the loss.  Mr McKenzie’s opinion was that the best indication 

of the likely pattern of turnover decline is that experienced more 

recently and that comparison to past figures when these are remote 

in time is unhelpful.  Mr McKenzie considered that Dr Miller’s 

approach overstated the magnitude of the decline.  Mr Dolman in 

agreeing with Dr Miller relied on the fact that there was a significant 

fall in sales at Auburn and Cabramatta for the 12 months following 

the fire and that there was a 17% fall in the second year following 

the fire in the sales at Auburn and Cabramatta compared with the 

12 months following the fire.  Mr McKenzie considered that post-fire 

turnover at Cabramatta and Auburn had limited relevance when 

considering the prospects at Ashfield.  There had also been a “fire 

sale” at Cabramatta which he considered distorted any comparison.  

Looked at in isolation the decline at Auburn was not 17% but 5.5%.

Hammershlag J found merit in both sides of the argument but noted 

that comparisons at different locations are relevant but clearly 

not definitive.  Hammershlag J also noted that periods adopted for 

statistical analysis can be argued to be too long or too short.  

The one matter of agreement between the experts was that there 

was a declining trend.

Having regard to the fact that Auburn declined at a rate greater 

than Mr McKenzie’s assumed rate, Hammershlag J held that a rate 

of decline in excess of 3.3% should be applied.  His honour also 
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noted “the Auburn rate of 5.5 per cent is a good pointer that 17 per 

cent is too high”.

Adopting a “pragmatic approach”, Hammershlag J held an appropriate 

rate of decline in the likely sales of Brescia was somewhere in the 

middle of the range between 5.5% and 17% for the period from 12 

March 2006.  This was consistent with the rate adopted by Dr Miller 

and Mr Dolman for the preceding year remaining close to constant 

for the following year.  

The rate of 11% was adopted.

Gross profit rate

Mr McKenzie took the view that the gross profit rate to be applied 

throughout was 47.84% whereas Mr Dolman considered 41% to be 

the appropriate rate.

Mr Dolman based his view on the rate of gross profit derived from 

the management accounts of Brescia for the period from July 2006 

to February 2007, that is, after the fire.

Mr McKenzie’s figure was the product of his reconstruction of 

the profit and loss account in his assessment of the business 

interruption claim taking into account the inaccuracies in the stock 

valuations in Brescia’s financial statements.

Interestingly, for the year immediately after the fire Dr Miller and Mr 

Dolman calculated the gross profit rate to be 49.93% which was 

higher than Mr McKenzie’s rate for that period.

Hammershlag J ruled that a reduction to 41% for the period 

thereafter was too high and Mr McKenzie’s figure albeit slightly 

lower than the figure for the preceding year adopted by Dr Miller 

and Mr Dolman, indicated “some decline but not a radical one”, 

which Hammershlag J considered to be closer to reality.

The rate of 47.84% was adopted.

Advertising

Mr McKenzie calculated expenses on the basis that Brescia would 

have incurred the same advertising expenditure as it would have 

incurred had there been no fire.  In effect, Mr McKenzie’s assumption 

as to advertising expenditure during the period 12 March 2006 to 

date was an extension of his assumption as to the advertising 

expenditure of Brescia during the period from 12 March 2005 to 

11 March 2006 adopted in his business interruption calculations.

Mr Dolman considered substantially more would have been 

spent on advertising.  His view was that 11.3% of turnover was the 

appropriate figure.  

The difference between Messrs McKenzie and Dolman on this 

issue reflects the dispute about what Brescia would have spent on 

advertising in the context of the business interruption claim.  

Having regard to the findings which Hammershlag J made in that 

regard, Mr McKenzie’s figure for advertising was adopted in the 

consequential loss calculation.

1  The indemnity period under the Policy was twelve months from the 

fire which was covered by Brescia’s business interruption claim.  The 

consequential loss component related to the period that followed the 

indemnity period.

2  The Court heard evidence that if the plantiff had acted with due 

dispatch the building could have been rebuil and open for business 

by 3 December 2006. 
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