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1 INCOME TAX
1.1 Changes in company tax rate finally legislated,
ATO releases guidance
Treasury Laws Amendment (Enterprise Tax Plan No.2)
Bill 2017 proposed to apply the reduction in company tax
rate to 25% to all companies by 2023-24. This bill was
defeated in the Senate and the Government indicated
that “will not take further tax cuts for larger companies
to the election due in first half of next year and as a
consequence we will not be seeking to make any further
cuts to the company tax rate for larger companies in the
next term of Parliament”.
However, the bill (Treasury Laws Amendment (Enterprise
Tax Plan Base Rate Entities) Bill 2018) to limit access to
lower company tax rate via the 80/20 passive income
test finally passed the Senate on 23 August 2018 and
applies for the 2017-18 income year.
This means that from 1 July 2017, a company will qualify
for the lower company tax rate for an income year if:
• No more than 80% of the company’s assessable
income for that income year is “base rate entity
passive income”
• The aggregated turnover of the company is less
than the aggregated turnover threshold for that
income year.
The ATO released Draft Law Companion Ruling LCR
2018/D7 which stated the ATO’s view of what is base
rate entity passive income (BREPI):
• Dividends (excluding non-portfolio dividends
where it arises from ownership interest ≥10%) and
franking credits;
• Non-share dividends;
• Interest, except where the entity is a financial
institution and other defined financial entities;
• Interest, to the extent that it is a return on equity
interest in a company;
• Royalties;
• Rent;

A company’s imputation rate is equal to its company tax
rate for the year. So if the company qualifies for a lower
tax rate, it will also need to reduce the franking credits
attached to its dividends based on the lower rate. This is
worked out as follows:
• The company assumes its aggregated turnover
and BREPI is the same as the previous income
year; and
• Applying the corporate tax rate in the current
income year.
1.2 Draft PCG 2018/D6 – Commissioner sets out
terms of discretion to extend the two year period
to dispose of dwellings acquired from a deceased
estate
The capital gain/loss from disposal of a dwelling that
was a deceased person’s main residence (and not being
used to produce assessable income just before they
died) is disregarded if::
• The seller is an individual and the interest in
the dwelling passed to them as a beneficiary of a
deceased estate, or it is owned as trustee of the
deceased estate; and
• Where the deceased acquired the dwelling after
20 September 1985 it is sold within 2 years of the
date of death of the deceased, or a longer period as
allowed by the Commissioner.
In PCG 2018/D6, the ATO proposed an additional
period of 12 months as safe harbour where the following
conditions are satisfied, without the taxpayer having to
apply for the Commissioner to exercise his discretion:
• during the first two years after the interest in the
dwelling passed, more than 12 months was spent
addressing one or more of the circumstances as
factors favourable to the exercise of the discretion
(such as the will/ownership being challenged, life or
other equitable interest given in the will delayed the
disposal of the dwelling, complexity of the deceased
estate, delays in settlement of the contract or other
factors outside of the vendor’s control);

• Net capital gain;

• the dwelling was listed for sale as soon as
practically possible after those circumstances were
resolved (and the sale was actively managed to
completion);

• Assessable partnership or trust distribution to
the extent it relates to BREPI.

• the sale completed (settled) within six months of
the dwelling being listed for sale;

• Gain on a qualifying security;
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• the circumstances as factors adverse to the
exercise of the discretion were immaterial to the
delay in the disposal (waiting for increase in market
value, delay due to refurbishment to increase sale
price, inconvenience to organize sale of house,
unexplained period of inactivity by executor in
attending to administration of the estate), and
• the longer period for which would otherwise
be required for the discretion to be exercised is no
more than 12 months.
The taxpayer would need to maintain all records
necessary to support the claim that they are eligible for
the safe harbor set out in PCG 2018/D6.
1.3 ATO issues final trust vesting ruling TR 2018/6
The ATO finalized its trust vesting ruling on 15 August
2018, stating its position in relation to trust vesting:
• A trust’s vesting date may be varied pursuant to
a proper exercise of a valid power under the deed
of the trust, or a court. Once the vesting date has
passed, the trust has vested and it is no longer
possible for the trustee to change the vesting date.
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• Payment or other purported distribution of
income or capital that is not consistent with the
vested beneficiaries is a breach of trust and void or
otherwise not effective.
Even though the ruling applies both before and after
its date of issue and is effectively retrospective, the
ATO has announced that it will not devote compliance
resources solely to apply TR 2018/6 prior to 15 August
2018, but it will act consistently with TR 2018/6 where
the Commissioner is required to:
• Issue or amend assessments; or
• State a view.
In applying TR 2018/6, the ATO has also stated that
no penalties will be applied to trustees or beneficiaries
where the parties engage with the ATO and have a
compliance history that shows they have been generally
compliant with their tax obligations. No interest will also
be assessed where it can be established, or the ATO can
reasonably be satisfied, that income tax has been paid
on the net income of the trust that is consistent with what
the ATO considered to be correctly payable.

• CGT Event E1 (creating a trust over CGT asset)
does not occur by amending the vesting date.

Trust vesting is a complex area of tax law and clients
concerned about their trust vesting in the future should
contact Hall Chadwick for advice.

• The vesting of a trust alone would not give rise
to a CGT event, but events occurring post-vesting
may cause a CGT event to happen subsequently.

1.4 Alienation of income from license to use a
sportperson’s image – ATO ID 2004/511 withdrawn

• CGT Event E1 could occur where a trust has
vested, and all of the takers on vesting agree that
the trust assets should continue to be held on a new
trust on the same terms as the original trust, and this
was effective to create a new trust over the assets
by declaration or settlement.

ATO ID 2004/511 stated that a sportperson can alienate
a part of their income to their family trust and that
income is not personal services income, where the
family trust executes a deed with the sportsperson for
a non-exclusive right and licence to exploit the name,
image, likeness, identity, reputation and signature of the
sportsperson.

• CGT Event E5 (beneficiary becoming entitled to
a trust asset) may occur on vesting of a trust where
the takers on vesting becomes absolutely entitled
as against the trustee to CGT asset of the trust,
depending on the particular interest of the takers on
vesting.
• CGT Event E7 (disposal to beneficiary to end
capital interest) could occur where there is actual
distribution of CGT assets to beneficiaries postvesting, but will not happen to the extent the
beneficiaries are already presently entitled to the
CGT asset against the trustee.
• Post-vesting, usually the takers on vesting will
have fixed entitlement to income of the trust estate
and be assessable on their corresponding share
of the net income. This would mean all income of
the trust will flow out to its beneficiaries and no net
income be taxable to the trustee.

Tax Time Monthly 2018 | Visit Hallchadwick.com.au

On 8 May 2018 as part of the 2018 Federal Budget, the
Government announced that:
The Government will improve integrity in the tax system
by ensuring that from 1 July 2019, high profile individuals
are no longer able to take advantage of lower tax rates
by licensing their fame or image to another entity.
The ATO then withdraw ATO ID 2004/511 on this basis,
and commented that they have concerns regarding
the tax effectiveness of these arrangement, but for
the period up to 1 July 2019, it will not seek to apply
compliance resources to review arrangements entered
into prior to 24 August 2018, where the arrangement
was entered into and carried out as a consequence of
the taxpayer relying on ATO ID 2004/511 in good faith,
providing any payments fall within the safe harbour (of
up to 10% of payments alienated into an associated

entity) contemplated by the withdrawn Draft PCG 2017/
D11.
1.5 Legal personal representative has personal
liability for tax if deceased estate’s assets distributed
with ATO claim – PCG 2018/4
An executor or an administrator of a deceased estate
may be personally assessed and liable to the ATO for
tax liabilities of such a deceased estate, where they fail
to lodge a return or provide relevant information to the
ATO. They may also have such a liability if they distribute
deceased estate assets with a notice of claim by the
ATO.
As a consequence, practitioners have sometimes
delayed the distribution of assets until 2 or 4 years from
the date of assessment to ensure the legal personal
representative (LPR) are not personally liable. The ATO
has published PCG 2018/4 to enable LPRs of smaller
and less complex estates to finalise these estate earlier,
but does not apply to liabilities of the LPR for the period
after the death of the deceased person.
PCG 2018/4 applies where:
i) in the four years before the person’s death, the
deceased did not carry on a business, was not
assessable on a share of income of a discretionary
trust, and was not a member of an SMSF.

The ATO will treat an LPR as not having notice of any
further ATO claim relating to returns the LPR lodged (or
advised return not necessary) if:
• The LPR acted reasonably in lodging all of the
deceased person’s outstanding returns (or advised
the ATO of returns not necessary);
• The ATO has not given LPR notice that it intends
to review the decease person’s tax affairs within 6
months from lodgment (or advice of non-lodgment)
of the last of the outstanding returns by the LPR.
Where the LPR becomes aware (or should reasonably
have become aware) of a material irregularity, the ATO
will treat the LPR as not having a notice of an ATO
claim relating to the irregularity if the LPR brings it to
the attention of the ATO in writing and the ATO does
not, within 6 months, issue an amended assessment or
indicate it intention to review.
Where further assets come into the hands of the LPR
after completion of the deceased estate administration,
the LPR must reconsider the deceased’s tax position.
The ATO will treat the LPR as having a notice of claim by
the ATO to the extent of those further assets.
PCG 2018/4 applies from 22 August 2018.

2 SUPERANNUATION

ii) the estate assets must only comprise of public
company shares or interest in widely held entities,
death benefit superannuation, Australian real
property, and cash and personal assets.

2.1 Aussiegolfa Pty Ltd (Trustee) v FCT: SMSF
property leased to daughter did not breach sole
purpose test, but is in-house asset

iii) The total market value of the estate assets at
date of death was less than $5M, and none of the
estate assets are intended to pass to a foreign
resident, a tax exempt entity or a complying
superannuation entity.

The Full Federal Court has ruled that an SMSF investment
in a unit trust, which acquired an interest in a property,
with the property being leased to the member’s daughter
at market rate rent, did not breach the sole purpose test
under s62 of the SIS Act, but was an investment in an
in-house asset.

The ATO considers the LPR has notice of a claim by the
ATO where:
• Any amount owed to the ATO by the deceased
at the date of their death (in addition to charges
accruing in respect of those amounts following
death, such as interest);
• Liabilities from tax returns lodged by the
deceased but which notice of assessments has not
been issued;
• Liabilities from income tax returns outstanding
to the date of death;
• The ATO has commenced review of the affairs
of the deceased estate and notified the LPR.
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The Benson Family Superannuation Fund, a single
member fund with Mr. Christopher Benson, invested
$28,080 in the DomaCom Fund, a managed investment
scheme. The DomaCom Fund established a sub-fund
(the Burwood Sub-Fund) which acquired a property in
Burwood. The Burwood Sub-Fund was held 25% by the
Benson Family Superannuation Fund, with 50% held
by Mr. Benson’s mother and 25% held by Mr. Benson’s
sister.
The Burwood property was initially leased to an unrelated
3rd party via a student housing authority. Subsequently
the student housing authority leased the property on
the same terms to the member’s daughter (a teaching
student).

5

The sole purpose test in s61 broadly requires the fund
is maintained solely for the provision of benefits for each
member of the fund. The ATO contended that the sole
purpose test requires, per SMSFR 2008/2:
“A strict standard of compliance is required under the sole
purpose test. The test requires exclusivity of purpose,
which is a higher standard than the maintenance of the
SMSF for a dominant or principal purpose.”
The Full Federal Court held that the leasing of the
property to the member’s daughter would not cause the
SMSF to breach the sole purpose test, and that the sole
purpose test is not breached just because the SMSF
entered into a transaction with a related party, because
the rent charged to the member’s daughter was market
rent.
However the Full Federal Court also held that the
Burwood Sub-Fund is an in-house asset and related to
the Benson Family Superannuation Fund, as it was held
by Part 8 associates of members of the Benson Family
Superannuation Fund.
Clients should be aware that when investing from an
SMSF, that any hint of the investment benefiting or being
used by related parties could breach various rules in the
SISA and SISR, and should contact Hall Chadwick for
advice prior to making such an investment.
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