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Current state of play
-

Various support / assistance packages the centrepiece of which was the Jobkeeper
subsidy – extended with tightened criteria until March 2021

-

Temporary increase in statutory demand and bankruptcy to $20,000 and temporary
increase in the time for compliance to six months – extended to 31 December 2020

-

A six month temporary suspension of the prohibition against insolvent trading –
extended to 31 December 2020

-

The mandatory code of conduct for landlords and tenants – extended until 31
December 2020

-

Financiers have been encouraged to offer temporary hardship relief by way of
temporary deferral of interest payments – banking relief extended until 31 March
2021 subject to bank review

-

In addition the ATO has reduced its enforcement activities

Temporary Relief Measures
The Coronavirus Economic Package Omnibus Act 2020 (Cth) took effect on 25
March 2020.
Corporations- Statutory Demands
Issue

Current
Law
The statutory minimum for a $2,000
creditor to issue a statutory
demand
The period within which a debtor 21 days
must respond to a statutory
demand

New Law
Temporarily increased to
$20,000 (for a period of 9
months)
Temporarily increased to 6
months

Individuals- Bankruptcy
Issue
Minimum Debt

Current
Law
$5,000

Timeframe in which a debtor 21 days
must comply with a bankruptcy
notice
Timeframe where a debtor is 21 days
from
enforcement
protected
action following presentation of
a declaration of intention to
present a debtors petition

New Law
Temporarily
$20,000
Temporarily
months
Temporarily
months

increased

to

increased to 6

increased to 6

Relief from Insolvent Trading
- Directors will be temporarily released of their duty to prevent insolvent
trading with respect to any debts incurred in the ordinary course of the
company’s business.

- The potential of personal liability for insolvent trading is lifted for the 9 month

duration of the legislation.

Current Restructuring and
Insolvency Framework

Informal Restructuring
-

Workouts

-

Safe Harbour

Formal External Administration
-

Voluntary Administration / Deed of Company Arrangement

-

Liquidation
-

-

Legitimate Pre Pack

Receiverships

Small business Reforms
-

To be introduced by 1 January 2021

-

Small Business restructuring

-

Simplified liquidation

Small Business Restructuring
Eligibility Criteria
-

A company must be insolvent or likely to be insolvent.

-

Total liabilities have to be lower than the amount prescribed by the
regulations which is currently foreshadowed to be $1 Million.

-

A company is not eligible to use the debt restructuring process if a director
has previously used the process or the simplified liquidation process.

-

The draft explanatory material suggest that the regulations could require
the business to ensure that payments to employees that are due and
payable are paid up and tax lodgements are up to date before a plan could
be put to creditors.

Time frame
-

The company has a 20 business day period to develop a plan to restructure
the business’s debts.

-

Creditors have 15 business days to vote on the plan.

-

A restructuring plan will need to provide sufficient information so creditors
can decide whether to accept or reject the plan.

Creditor rights
-

Court proceedings and enforcement proceedings are stayed and cannot be
begun or proceeded with during the debt restructuring process.

-

The rights of secured creditors, owners of property and lessors of property
are consistent with those applying under the VA process.

Voting
-

More than 50% of creditors in value

-

Related party creditors are excluded from voting.

• Fees
• Small Business Practitioner
• Transitional Arrangements
- Temporary relief measures continue to be available if declaration of
intention made.
- Transitional measure would only be available until 31 March 2021.

Other key features
-

As debtor in possession companies/their directors can only deal with
company property in ordinary course of business;

-

There are no physical meetings of creditors. Proposals are voted on
electronically or other means of technology eg circulating resolution

-

Entry into a debt restructuring process constitutes an act of insolvency.

-

If the restructuring plan is not accepted, or terminated - the Company can
utilise one of the more traditional forms of Administration such as VA or
CVL and creditors are also free to pursue their rights

-

If there is an inconsistency between the Legislation and the Regulations, the
Regulations are to prevail.

Simplified liquidation
It appears to be essentially a CVL without.
-

The investigations associated with a Section 533 report

-

Meetings of creditors.

-

Committees of Inspection

-

ASIC and creditors cannot appoint a reviewing liquidator;

-

The regulations may include some
preference payments

.

restrictions on the recovery of

Eligibility Criteria
-

The company is insolvent

-

Liabilities do not exceed an amount to be prescribed in the regulations
foreshadowed to be $1 million

-

No director has been a director of a company that has previously used the
simplified liquidation process or a debt restructuring process.

-

The company's tax lodgements are up to date.

Time for adoption
-

A liquidator cannot adopt the simplified liquidation process if more than 20
business days have passed since the appointment.

-

A liquidator must give creditors at least 10 business days notice before
adopting the simplified process.

-

The liquidator cannot adopt the simplified process if more than 25% in value
of creditors request the liquidator not to follow the simplified liquidation
process

Mandatory Code of Conduct – Retail
and Commercial Tenancies
The code was announced on 7 April 2020.
In NSW, the Retail and other Commercial Leases Covid-19 Regulation
2020 NSW commenced on 24 April 2020.

Coverage
The regulation applies to the enforcement or exercise of rights under a lease in
relation to circumstances during the period from its introduction 24 April 2020 to
31 December 2020 (i.e. this has been extended from 24 October 2020).

Application
The regulation applies to leases that existed before the commencement of the
prescribed period i.e. 24 April 2020 and any subsequent renewal or extension
of an existing lease.
-

A ‘retail shop lease’ under the Retail Leases Act (1994) NSW which extends
to licence agreements and other informal retail tenancy agreements
covered by the Act; and

-

A ‘commercial lease’ which relates to leasing of premises or land for a
commercial purpose – it does not include agricultural leases.

The regulations do not apply to new leases entered into after 24 April 2020.

Criteria
-

Qualify for the Commonwealth Jobkeeper program which generally
requires:
o the lessee operated a business since 1 March 2020;
o the business has suffered (or likely to suffer) a decline in turnover by
30% or more;
o the lessee is not in liquidation or under bankruptcy; and
o the lessee is not an excluded entity (being major banks, government or
local government entities or sovereign entities).

Annual turnover in the 2018/2019 financial year was less than $50 million

How is Turnover calculated
o for franchisees – the turnover of the business conducted at the
premises or land concerned;
o for members of a corporate group – the turnover of the group (which
includes a subsidiary tenant or related party tenant); and

o in any other case – the turnover of the business conducted by the
lessee.
Turnover of a business includes any turnover derived from internet sales;
Impacted lessees can choose to contract out of the protections.

Restrictions on Enforcement
Landlords are prohibited from taking prescribed action against an impacted
lessee during the prescribed period under the terms of the lease, or seeking
orders from a court or tribunal for breaches because of:
-

A failure to pay rent;
A failure to pay outgoings;
A failure to open for business during the hours specified in the lease; or
Breaches of the lease in order to comply with Commonwealth or NSW State
Government COVID-19 legislation (public health orders etc).

Prescribed action generally includes:
- Termination of the lease, evicting the tenant, and exercising a right of reentry to the premises;
- Call on a bank guarantee or rental bond or pursuing a guarantor;
- Charging interest or fees on unpaid rent;
- Recovering damages; and
- Any other remedies available.

Leasing principles
During the COVID period, a landlord cannot take any prescribed action unless
they have complied with a request and participated in good faith negotiations.
Example:- commercial lease with a current rent of $100,000 per month:
• Where the tenant met the definition of ‘impacted lessee’, and requested
a rent reduction from the landlord based on a 55% reduction in turnover
(and substantiated such loss of income with audited financials);
• The parties must renegotiate in good faith, and could agree, by way of
example, to a proportionate reduction in rent, to be an amount of
$45,000 per month payable; and
• The tenant must pay the reduced amount agreed, otherwise in
accordance with the lease terms.
In accordance with the Code, 50% of the agreed reduction (being an amount of
$27,500) must be waived and the remaining 50% (being an amount of $27,500)
must be deferred as gradual payments over greater period of balance of the
lease term or at least 24 months. No fees, interest, charges can be applied to
these deferred amounts during the prescribed period.

Mediation
Where attempts to renegotiate in good faith with an impacted lessee have
failed, the Regulation provides for mandatory mediation before action can be
taken in a tribunal/court.
In NSW, both retail and commercial leases must refer to the NSW Small
Business Commissioner and the Commissioner needs to certify the mediation
failed before proceedings can be initiated in a court or tribunal.
The Regulation requires a court or tribunal to have regard to the Leasing
Principles of the Code when considering a decision or order enforcement
action.

The Regulation does not prevent enforcement action on grounds not
related to the economic impacts of the COVID-19 Pandemic.
The existing rules of equity and common law continue. For example,
tenant’s seeking relief against forfeiture (which gives the tribunal/court
broad discretion to prevent a landlord from terminating a lease on
grounds of equity and fairness) is unaffected.

Implications
-

Eligible tenants need to negotiate rent relief during the period the regulation
is in place. This is currently due to expire on 31 December 2020.

-

The courts appear to be reasonably lenient to ‘Covid-19’ effected tenants.

-

Landlords will have to factor the availability of subsequent reasonable
recovery period into their negotiations.

Services
Corporate
•
•
•
•
•
•
•
•

Voluntary Administrations
Deeds of Company Arrangement
Receivership/Agent for Mortgagee
Creditors/members voluntary winding up
Official Liquidations
Investigating accountant reports
Pre-lending/due diligence reports
Expert reports for litigation

Personal

• Bankruptcy
• Personal Insolvency agreements
• Part 9 Debt agreements
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