DECEMBER 2020

NSW LAND TAX AND
DISCRETIONARY TRUSTS
DEADLINE: 31 DEC 2020
If either of the following applies to you, you need to act now;
•
•

You have a discretionary trust that owns residential land in New South Wales (NSW); and/or
You have a discretionary trust that holds an interest in a company (i.e. shares) or an interest in a unit trust (i.e.
units) that owns residential land in NSW.

If you answered yes to either of the above statements, please continue reading below. If you answered no, please
disregard this newsletter, as the changes do not impact you.
On 24 June 2020, the State Revenue Legislation Further Amendment Act 2020 (NSW) received Royal Assent. The
legislation clarifies that a trustee of a discretionary trust owning residential property in NSW is taken to be a foreign
person for foreign surcharges purposes, if the trust does not irrevocably prevent a foreign person from being a
beneficiary of the trust.
If you answered yes to either of the above two (2) statements, you may need to amend your trust deed to exclude
foreign persons as potential beneficiaries of your trust by midnight on 31 December 2020*. Failure to do so could
result in an 8% “surcharge duty” imposed on NSW land purchases from the date the surcharges were introduced
on 21 June 2016 (this is in addition to any transfer duty and other duties) and an annual “land tax surcharge” of 2%,
payable on any residential land in NSW acquired or owned by the trust since the surcharges were introduced back
in 2016 (in addition to any other normal land tax payable). If you have already paid surcharge tax in the 2017 – 2019
land tax years, you may be eligible for a refund if you amend your trust deed by the deadline.
If you believe the above changes impact you, please contact the office as soon as possible so we can review
your trust deed and determine if it needs amending.
*Please keep in mind our office will be closed from 5pm on 23 December 2020 through to 4 January 2021.
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Further information regarding the changes
For a discretionary trust, each beneficiary to whom the trustee has discretion to distribute the income or property
is deemed to have the maximum percentage interest in the income or property that the trustee may exercise a
discretion to distribute to them. A beneficiary holds a substantial interest in a discretionary trust if the beneficiary,
with any one or more associates, holds a beneficial interest in at least 20 per cent of the income or property of the
trust (see the definition of ‘substantial interest’ in section 4 of the FAT Act).
The result is that any beneficiary who is a foreign person
will almost always be deemed to hold a substantial
interest in the trust, and the trustee will be deemed to be a
foreign person who will be potentially liable for surcharge
purchaser duty and surcharge land tax.
Discretionary trust deeds often give the trustee wide
powers to distribute income and/or property, such as to
family or other relatives of the settlor and in many cases
to charities. If any one of the potential beneficiaries is a
foreign person, the trustee may be liable for surcharge.
Consequently, a discretionary trust may be liable for
the foreign person surcharges even though none of
the beneficiaries who actually receive or are likely to
receive distributions of income or capital are foreign
persons.
Potential beneficiaries are not limited to persons named
in the trust instrument. The term extends to the members
of any class of persons to whom or for whose benefit trust
property can be distributed or applied pursuant to the
exercise of the discretions of the trustee under the trust.
Potential beneficiaries are often nominated by class rather than name for a number of reasons, including change
of circumstances or they do not exist at the time the trust deed is executed. They could be foreign persons for the
purposes of surcharge purchaser duty and surcharge land tax. In such circumstances, it follows that the trustee of a
discretionary trust will be a foreign person.
A person is a ‘potential beneficiary’ of a discretionary trust if the exercise or failure to exercise a discretion under the
terms of the trust can result in any property of the trust being distributed to or applied for the benefit of the person.
To avoid being a foreign trustee, the discretionary trust must meet both of the following requirements:
1. no potential beneficiary of the trust is a foreign person (the “no foreign beneficiary requirement”); and
2. the terms of the trust must not be capable of amendment in a manner that would result in a foreign person being
a potential beneficiary (the “no amendment requirement”)
https://www.revenue.nsw.gov.au/help-centre/resources-library/foreign-surcharges-and-discretionary-trusts
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Discretionary Testamentary Trusts
If the trustee of a discretionary testamentary trust acquires property under the terms of the will and if the deceased
was not a foreign person at death, the Chief Commissioner may exempt the trustee of a discretionary testamentary
trust from surcharge purchaser duty.
If the deceased was not a foreign person at death, no surcharge land tax will be payable by the trustee on the
principal place of residence of the deceased, if the land was owned and occupied by the deceased at the time of
death. The Chief Commissioner may also exempt the trustee of a discretionary testamentary trust from surcharge
land tax on any other land that forms part of the deceased person’s estate. The exemption from surcharge land tax
will only be available for a period of two years after the date of the deceased person’s death.
https://www.revenue.nsw.gov.au/help-centre/resources-library/g010v2

For more information contact us here:
Hall Chadwick
02 9263 2600 | sydney@hallchadwick.com.au | Level 40 2 Park Street, Sydney, NSW, 2000

The information provided in this newsletter is general in nature only and does not constitute personal advice. Before making
any decision or taking any action that may affect you or your business you should consult a qualified professional advisor.
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