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In today’s edition of In Focus we want to deal
briefly with the Treasury Laws Amendment
Company Illegal Phoenixing Bill which has
recently passed both houses of parliament
and received royal assent on 18 February
2020.
We have previously discussed this law in our
In Focus Linked In articles.

Director Penalities
Perhaps more controversially the legislation
extends the director penalty regime to GST.
As a consequence directors can now be made
personally liable for their company’s GST if the
company fails to lodge and remit GST within
certain specified timeframes.

The legislation includes a number of reforms
which are intended to curb the practice of
illegal phoenixing.

The extension of the director penalty regime to
include GST has long been on the wish list of the
ATO to include in its armoury of enforcement
and collection mechanisms.

Combating illegal phoenix activity

This does seem less of an anti phoenixing
measure than an additional ATO enforcement
measure.

The centrepiece of the bill introduces a
prohibition on the creditor defeating disposition
or disposition of company property for less
than its market value (or the best price
reasonably obtainable) that prevents, hinders
or significantly delays the property becoming
available to creditors in a liquidation.
The parties who can be potentially liable under
the legislation are directors or an officer of the
company and any person who procures, incites,
induces or encourages a company to make a
prohibited creditor defeating disposition.
This is likely to extend to include pre insolvency
advisors, accountants, lawyers and other
business advisors.
By extending liability beyond company directors
and officers, the legislation places professional
facilitators of such schemes directly in the cross
hairs of recovery action.

Accountability of Resigning Directors
The new law includes provisions aimed at
improving the accountability of resigning
directors.
If the resignation of a director is reported to
ASIC more than 28 days after the purported
resignation, the resignation only takes effect
from the day it is reported to ASIC.
Further abandonment of companies by a
resigning director or directors, leaving a
company without a natural person’s oversight
and effectively an orphan is prohibited.

GST Estimates
Currently the ATO can make and collect
estimates
of
PAYG
withholding
and
superannuation guarantee change liabilities.
The legislation extends the estimates regime to
GST liabilities including luxury car tax and wine
equalisation liabilities.

One could question the timing of the
introduction of this measure given current
business uncertainty surrounding:

• Reduced consumer demand;
• The effects of the recent summer bushfires;
and
• The implications of the current coronavirus
concern for exporters.

It also exposes a tension with the safe harbour
provisions introduced over two years ago, which
were intended to prevent businesses entering
external administration prematurely.

One suspects while the measure will certainly
capture a subset of phoenix operators, in all
likelihood it will effect a significantly greater
number of companies and directors who
are not engaging nor indeed contemplating
engaging in phoenix behaviour.

We will be providing further detail with respect
to the amendments in our Focus Linked In
articles in the weeks to come.
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