IN FOCUS
June 2020
DULY EXECUTED
- E-SIGNATURES
REVISTED

DULY EXECUTED - E-SIGNATURES
REVISTED
Electronic signatures are becoming a part of the
landscape of business, particularly in the current
remote working environment.

power of attorney comply with the Corporations
Act.
¾

The Corporations Act contemplates two officers
signing a single static document rather than two
electronic signatures sequentially applied to an
electronic document.

¾

Accordingly the signing of the power of attorney
was invalid and therefore the loan deed was not
enforceable against the directors.

However just how enforceable are electronic
signatures.
Some recent case examples suggest that the law is
struggling to keep up with the advent of e-signatures.

Individuals
The law allows for individuals to sign electronically
under the Electronic Transactions Act 1999 (Cth)

Directors Guarantees

Takeouts
¾

The decision is not binding on other Australian
jurisdictions, although it would be persuasive.

¾

It was the directors of the relevant Great
Southern subsidiary who had purportedly
executed the power of attorney on behalf
of the borrower’s directors. The plaintiff in the
case were the financiers to Great Southern and
inherited the irregularities with respect to the
loan documentation

¾

A deed should be signed by a company
as a single static document, rather than by
e-signature.

¾

It is not ideal where the use of e-signatures
has become so prevalent, that there is still
uncertainty over the enforceability of the
resultant document.

¾

It appears the law is still behind common usage
and it is an area ripe for legislative clarification.

In Williams Group Australia Pty Ltd v Crocker [2015]
NSWC 1907, a director was able to avoid personal
liability under a guarantee in a trade credit
agreement on the basis he had provided no actual
or ostensible authority for the guarantee to be
executed.

Corporations
The Electronic Transactions Act does not apply to
the Corporations Act 2001 (Cth) and in turn related
documents and powers granted under the Act.
Under the Corporations Act a company can sign a
document without a common seal where it is signed
by two directors or a director and a company
secretary or its sole director / secretary (as the case
may be).
In the South Australian case of Bendigo and
Adelaide Bank v Kenneth Ross Pichard [2019]
SASC 123, a case arising out of the Great Southern
managed investment scheme collapse, the
financier advanced a loan of $505,250 to Kenrop.
Kenrop defaulted and the bank sought to rely on
personal guarantees under the loan for recovery of
the outstanding monies.

Temporary COVID-19 Measures
The Corporations (Coronavirus Economic Response)
Determination No.1 2020 was registered on 5 May
2020 and has the following effect:
¾

Agreements and other documents that are
signed electronically can have the benefit of
the validity presumptions under Section 127129 of the Corporations Act – which essentially
deem a contract to be validly executed where
it is signed by two directors of the company or a
director and company secretary (or the single
director of a sole director company).

¾

Officers of the same company can sign
counterpart copies of an agreement or other
document and have the benefit of these validity
presumptions.

The loan deed appointed the financier as power
of attorney for Kenrop and the guarantors. The
loan deed was purportedly signed by the financiers
directors under the terms of the power of attorney in
the loan deed.

Decision
¾

The court held that the power of attorney did
not comply with the requirements of a deed nor
did the two directors who had each signed the

The determination took effect from 6 May 2020 and
lasts for six months which will be until 6 November
2020.
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Disclaimer
This is not advice. Clients should not act solely on the basis of the material contained
in this Newsletter. Items herein are general comments only and do not constitute or
convey advice per se. Also changes in legislation may occur quickly. We therefore
recommend that our formal advice be sought before acting in any of the areas. The
Newsletter is issued as a helpful guide to clients and for their private information.

