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CASUAL v. PERMANENT

The Full Federal Court decision in Workpac Pty Ltd
v Rossato [2020] FCAFC 84 handed down on 20
May 2020 has sent a shudder through the Industrial
relations landscape.
The decision focuses on the distinction between
casual and permanent employment, including
whether an employer is entitled to recover the casual
loading where a ‘casual’ employee is subsequently
characterised as a permanent employee.
Prior to considering Rossato – it is useful to revisit its
sister decision in Workpac v Skene[2018] FCAFC 131.

Facts:
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Skene was employed by Workpac (a labour hire
company) as a casual employee from 2010 until
his employment was terminated in 2014. He was
employed as a truck driver and worked to a 12
months in advance roster on a fly in fly out basis,
seven days on, seven days off. He was paid a
flat hourly rate alleged by Workpac to include a
casual loading. His flights to and from the mine and
accommodation were paid for by Workpac.

Issue:
Notwithstanding his classification as a ‘casual’
employee and the receipt of the casual loading
upon his termination, Mr Skene sought payment for
accrued annual leave.

Decision:
The full Federal Court held that Mr Skene was not
a casual for the purposes of either the enterprise
agreement that applied to him or the National
Employment Standards under the Fair Work Act 2009.
The Court found that the definition of a casual
employee requires a number of indicia to be
considered, including the absence of a firm
advance commitment as to the duration of the
employee’s employment or the days (or hours) the
employee will work. Other factors include whether
there is an absence of a firm advance obligation on
the employer to provide ongoing work and similiarly,
or no firm advance commitment from the employer
to offer continuing and indefinite work according to
an agreed pattern of work.
On that basis Skene was found to be a permanent
employee, meaning he was entitled to accrued
annual leave, along with other entitlements owing
to permanent employees. Skene was found to be
entitled to retain the ‘casual’ loading previously
received, in part because WorkPac did not specify
that the employee’s flat hourly rate included a
casual loading.
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Legislative Response
Shortly after the Skene decision, the Federal
Government added Regulation 2.03A to the Fair
Work Regulations. This was seen as a move to
mitigate the effect of the Skene decision.
Regulation 2.03A provides that an employer who
has mistakenly classified an employee as a casual
worker during employment may offset casual
loading payments against the employee’s claim to
be paid amounts in lieu of relevant NES entitlements.
The operation of this regulation was considered in
the Rossato decsion (set out below), where it was
found to have little practical effect. If the decision
in Rossato is not successfully appealed to the High
Court – it would appear this provision is legally
ineffective.

Facts:
Rossato was engaged under a series of six separate
employment contracts by Workpac. He was
engaged under each contract expressly as a casual.
Three of the contracts expressed that payment of
the 25% casual loading formed part of his hourly rate
with one contract including a term stating that the
loaded rate was paid in lieu of leave, notice and
redundancy entitlements.
He was also covered by an enterprise agreement
classifying him as a casual worker stating that the
25% loading paid was paid in lieu of entitlements
paid only to permanent workers.

Issues:
Workpac did not choose to appeal the Skene
decision to the High Court, but rather sought Federal
Court direction in respect of Rossato, to the extent
of funding Rossato’s legal costs.
Workpac argued that the contractual terms were
wholly determinative of the employees classification.
Further, in the event that argument was unsuccessful
they relied on Regulation 2.03A as enabling a set off
of any liability for entitlements under the National
Employment Standards against casual loading
previously paid.

Decision:
The court considered the following factors:
¾

Rossato had received weekly rosters often fixed
for lengthy periods made months in advance
and was required to continue to report for work
pursuant to the rosters;

¾

Rossato had to work for the duration of each assignment and if he didn’t then Workpac could recover
any costs of concluding it from Rossato;

¾

His timesheets reflected an agreed work pattern;

¾

The casual loading was not referred to in all of Rossato’s contracts;

¾

His pay slips did not indicate the payment of any casual loading.

The Court found that Rossato’s contracts reflected a firm advance commitment of ongoing work, such
that he was appropriately characterised as a permanent employee, regardless of what the contract said.
Accordingly, he was entitled to accrued annual leave upon his retirement
Workpac were also unsuccessful in their assertion that Regulation 2.03A provided a right of set off.
¾

The regulation only applied where a person made a claim for payment in lieu of one of the NES
entitlements. Rossato’s claims were not in lieu, he was seeking the actual entitlement under the NES or
enterprise agreement;

¾

The casual loading had been paid at a time when the liability to pay annual leave had not arisen i.e.
when leave is taken or upon termination of employment and accordingly there was no capacity to
exercise a right of set off.

Implications
What is the Difference Between a Casual and Permanent Employee?
PERMANENT

CASUAL

Description given to
the relationship

The terms of any contract or agreement
between the parties will be taken into
consideration.

The terms of any contract or agreement between the
parties will be taken into consideration.

Commitment

A permanent employee typically
commits to the employer for a
continuous and indefinite time period,
subject to the provision of notice of
termination.

A casual employee typically does not make any
commitment to the employer as to their ongoing
availability, instead committing on a shift by shift basis.
There is no firm advance commitment to ongoing work
on an indefinite basis and an employer can terminate
the employment by giving 1 hours’ notice.

Regularity

A permanent employee typically works
regular and predictable hours.
The hours of work are typically
predetermined on a timesheet/roster
provided by the employer.

A casual employee typically works on an intermittent,
irregular basis and has unpredictable hours of work.
They typically work on demand and for short periods.

Ability to refuse work

A permanent employee is required to
accept the hours of work agreed as part
of their employment.

A casual employee can choose to accept or refuse any
work offered by the employer on a particular day and
the employer can choose to offer work on a particular
day.

Notification method

A permanent employee typically has
set hours of work that are known in
advance.

A casual employee is usually notified of their hours as
needed, often on short notice and is employed on an
hourly basis.

Loading

A permanent employee typically
receives a base hourly rate of pay or
annual salary.

A casual employee typically receives a casual loading
on top of the base hourly rate of pay

Leave entitlements

In addition to the base rate of pay, a
permanent employee will accrue an
entitlement to paid annual leave and
personal leave, and will typically be
entitled to a paid day off when a public
holiday falls on their usual work day.

A casual employee does not accrue an entitlement to
paid annual leave and/or personal leave, nor are they
entitled to a paid day off on public holidays.
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As is often the case in contentious issues, there is no
black and white delineation, not all long term casuals
will bring Rossato type risks.

additional claims on the Federal Governments
Fair Entitlements Guarantee scheme “(FEG)” for
employees of insolvent companies where casual
employees might be reassessed to determine
whether they fall within the “Rossato/Skene
classification of permanent employee;

Casuals come in two types:
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¾

Irregular casuals – work inconsistent hours on an
irregular basis;

¾

Regular and Systematic Casuals - Work regular
and systematic hours (e.g. same numbers of
hours and on the same day each week) and
have an expectation of ongoing work. This does
not make them permanent staff, but it does
mean that unlike irregular casuals, they have
additional rights after 12 months employment
such as access to parental leave and flexible
working arrangements under the Fair Work Act
and the ability to bring an unfair dismissal claim
if their employment is terminated. They also
carry a greater risk of being found to have been
misclassified, as discussed below.

•

The decision has not been greeted enthusiastically
by employer groups. Some business groups have
indicated the potential exposure from back claims
to unpaid entitlements could be between $5 and
$8 billion whilst federal treasury modelling suggests
the potential exposure could be between $18
billion and $40 billion.
The potential exposure is in addition to the
economic challenges presented by the advent
of Covid-19. Indeed restructuring efforts initiated
in response to the Covid-19 downturn could be
more expensive, due to an unbudgeted increase
in the cost of redundancies;

It is probably fair to say if systematic casuals are
employed for long periods of time, it is that cohort
that is more at risk of falling into the Skene / Rossato
classification.
Having said that, even in Rossato the court was at
pains to say each case is considered on its merits – the
factual matrix of each case will ultimately determine
the appropriate classification.
•

Workpac has sought special leave from the
High Court to appeal the Rosatto decision. The
Commonwealth Government has indicated it will
intervene in the appeal;

•

The courts have for some time adopted
a substance over form approach to the
interpretation of employment contracts. With
this in mind it is difficult to see the High Court
adopting a radically different approach to the
federal court, at least with respect to the casual/
permanent dichotomy in the case of Rossato
To paraphrase the old saying if it looks and
quacks like a duck – it probably is a duck. The
employment arrangements of both Skene and
Rossato did exhibit many of the characteristics of
permanent employment;

•

There were a raft of claims, many subject to
litigation funding, which were effectively stayed
pending the Rossato decision, which are now
free to proceed. Further, there are likely to be

There have been calls for legislative intervention
prior to the matter making its way through the
High Court appeal process.

•

In response to Rossato, ASIC has recently released
FAQ guidance in respect of the financial and audit
requirements of Chapter 2M of the Corporations
Act.
For both past and present employees who were
employed in circumstances covered by the
Federal Court decision in Rossato the guidelines
call for companies in their financial reporting and
audits to make provision for additional employee
entitlements including:

»
»
»
»
»

Annual leave
Personal and carer’s leave;
Compassionate leave;
Public holiday pay;
Redundancy pay

The guidance also calls for provision for a contingent
liability for those casual employees employed in
circumstances not clearly covered by the Rossato
decision.
It appears no provision is required in respect of true
casuals.
This guidance seems to require a degree of subjective
judgment and it may be necessary to seek legal
advice to comply with the reporting obligations
under the guidelines.
Disclaimer
This is not advice. Clients should not act solely on the basis of the material contained in this Newsletter.
Items herein are general comments only and do not constitute or convey advice per se. Also changes in
legislation may occur quickly. We therefore recommend that our formal advice be sought before acting
in any of the areas. The Newsletter is issued as a helpful guide to clients and for their private information.
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Tel: +61 3 9820 6400
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