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CAST ASIDE
There will always be a sample of creditors who
may be dissatisfied, for whatever reason with the
¾
directors choice of external administrator.
Accordingly it is timely to revisit the guidelines
surrounding the exercise (or non-exercise) of the
chairman’s casting vote in external administration
meetings.

The Law
Insolvency Practice Rule 75-115 provides that a
resolution is passed at a meeting of creditors of
the company, if passed by a majority in number of
creditors and a majority in value of creditors voting
in favour of the resolution.

reason is inconsistent with the person’s duty.
The exercise of a casting vote is most appropriate
in circumstances where either creditors with a
majority in value have such an overwhelming
interest that it is inappropriate to allow a majority
in number, who do not have the same monetary
interest to carry the day or vice versa. However
there is no presumption in favour of the majority
in value, although any large disproportion
between the values of the debts of numerical
minority and the numerical majority will be a
factor to be taken into account, nor is there any
presumption in favour of maintaining the status
quo.

Other factors surrounding the use of the casting vote
includes:

A resolution is not passed if a majority in creditors in
number and a majority in value of the creditors vote
against the resolution.

¾

What opinion, if any, was provided by the
Practitioner in support or opposition of the
resolution in any report to creditors or otherwise;

In the event no result is achieved under this formula
e.g. a majority in number in favour and a majority in
value against, the chairman has a casting vote.

¾

Has any information come to the Practitioners
attention since the Practitioner formed their
opinion that might require a change in support
of that opinion?

¾

Do any of those creditors voting have a motive
that serves their own interest, which may not
be in the best interests of all creditors and/or
contrary to the purposes and objectives of the
appointment;

¾

Accordingly the chairman, which is usually the
external administrator or his delegate, is provided
quite a deal of power to resolve deadlocks at
creditors meetings.

Are those creditors opposing the Practitioners
opinion making an informed and unbiased
decision?

¾

Can the purpose for exercising the casting vote
be substantiated by independent, objective
and impartial reasoning?

Accordingly the courts have been careful to ensure
its used appropriately.

¾

Will any unfair advantages accrue to the directors
by exercising a casting vote in a particular way;

¾

Should the practitioner seek to adjourn the
meeting for the purpose of further consideration
or taking advice;

¾

Not surprisingly, a Practitioner must not be
influenced by any direct or indirect opportunity
of financial benefit that they may receive in
deciding how to exercise the casting vote.

The chairman does not have a casting vote if the
resolution relates to remuneration.
The rules provide that the chairman must provide
his/her reasons for exercising or not exercising the
casting vote as the case may be.

Use of casting vote

The Federal Court in the case of Brisconnections
Management Company Ltd, in the matter of Thames
Blund Holdings Pty Ltd (in Liquidation [2009] FCA
626) provided a useful summary of the principles
governing the exercise of the casting vote.
¾

The chairman has a discretion to exercise the
casting vote. The chairman should proceed
to exercise the casting vote and resolve the
deadlock unless there is some good reason to
refrain from doing so. Failure to exercise the
casting vote for some irrational or irrelevant
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A review of the decided cases in the area, suggest
that where a creditor with a significant value of debt
indicates an intention to indemnify their preferred

replacement with respect to investigations and not
the incumbent, whilst not a conclusive consideration,
it will be an extremely persuasive consideration for
the court in determining whether the casting vote
has been exercised appropriately.
A
relatively
small
proportion
administrations are contentious
contested appointments.
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and involve
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There are very real practical cost considerations in
changing horse’s mid-stream.

SOUTH AUSTRALIA

Accordingly it may be appropriate for creditors to
make an assessment whether they can work with
the incumbent appointee, even if they are not their
‘number one choice’.
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If that assessment is negative, and an aggrieved
creditor feels the need to challenge an appointment,
it is preferable (where possible) to take the use of
casting vote off the table and secure both a majority
in number and value in favour of a replacement
resolution.

VICTORIA

Not only does court review of the use of the casting
vote involve additional expense, it ultimately leads
to a delay in the main game which should be the
identification and realisation of recoveries to satisfy
the creditors debts.
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This is not advice. Clients should not act solely on the basis of the material contained
in this Newsletter. Items herein are general comments only and do not constitute or
convey advice per se. Also changes in legislation may occur quickly. We therefore
recommend that our formal advice be sought before acting in any of the areas. The
Newsletter is issued as a helpful guide to clients and for their private information.
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