IN FOCUS
OCTOBER 2020
ADMINISTRATORS RENT

1

ADMINISTRATORS
RENT
Navigating the post Covid-19 environment has
presented particular challenges for landlords and
their tenants.
In this edition of In Focus we explore some interesting
developments with respect to Administrators
personal liability for rental payments.
The orthodox Law with respect to personal liability
for rental payments.
Section 443A of the Corporations Act provides that
an Administrator of a company under administration
is liable for debts he or she incurs, in the performance
or exercise or purported performance or exercise
of any of his or her functions and powers as
Administrator for:
a. Services rendered; or
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b. Goods bought; or
c. Property hired, leased, used or occupied,
including property consisting of goods that
is subject to a lease that gives rise to a PPSA
security interest in the goods; or
d. The repayment of money borrowed; or
e. Interest in respect to money borrowed; or
f.

Borrowing costs.

interest in the goods.
Sections 443B(2) & (3) effectively gives an
Administrator a period of ‘grace’ or rent free period
of five business days to determine whether to
continue to use or occupy or be in possession of the
property, before the personal liability provided for in
Section 443A is triggered.
If an Administrator provides the requisite notice
to the owner or lessor of the property within that
period, the Administrator will avoid personal liability
but liabilities of the company remain unaffected.
These provisions were intended to balance the
restructuring objectives of Part 5.3A against the
property rights of landlords / or lessors of property to
receive rent / payment for the use of their property
/ goods and if such payments were not to be
forthcoming, to recover their property.
There is a line of authority which has cut across
these fundamental assumptions about the orthodox
operation of the Voluntary Administration provisions
of Part 5.3A which has been increasingly called
upon to address the challenges and uncertainties
surrounding the advent of Covid-19.
Strawbridge (Administrator) in the matter of CBCH
Group Pty Ltd (Administrators Appointed) (No.2)
[2020] FCA 472.

This section is the starting point in respect of personal
liability for Voluntary Administrators.

Involved the Collette Group which operated 138
rental stores across Australia and New Zealand.

The justification for its insertion in Part 5.3A is to
provide security for suppliers, employees and owners
of property in their dealings with Administrators of an
insolvent company.

Administrators were appointed on 31 January 2020,
prior to the restrictions introduced in response to
the Covid19 pandemic by the State and Federal
Governments in March 2020.

It is a fundamental tenet of Part 5.3A, to provide
creditors / suppliers with a degree of confidence
to support any restructuring efforts of the company
subject to administration by way of a Deed of
Company Arrangement.
The section is specific and given its implications
interpreted strictly. There are a number of debts
an Administrator does not automatically assume
liability for simply by dint of their appointment i.e.
pre appointment employee entitlements such
as superannuation and annual leave and lease
obligations such as arrears of rent and make good
obligations.
Section 443B applies to agreements made before the
administration of a company, where the company
continues to use or occupy or to be in possession
of, property of which someone else is the owner or
lessor including property consisting of goods that is
subject to a lease that gives rise to a PPSA security
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By March 26 2020, the Administrators had formed
the view to protect the health of the group’s
employees and their immediate communities, it was
necessary to close all of the company’s retail stores.
Notwithstanding their closure; the Administrators
remained in possession of the premises for 93 stores.
The leases for those stores were held with 17 different
landlords. The total monthly rental liability was
approximately $1.3 million, excluding outgoings.
Absent any relief granted by the court, the
Administrators liability for rent was due to accrue from
1 April 2020. A 100% rent reduction was requested
from all the landlords. However, as at 28 March
2020, the Administrators had only received a 9% rent
reduction across the Australian store portfolio.

Issue
¾

The Administrators made application under
Section 447A for relief from personal liability for

rent for the two week period 1 April 2020 – 14
April 2020;
¾

They also sought directions pursuant to Section
90-15 of the Insolvency Practice Schedule
(Corporations) that they would be justified in
causing the companies to not pay rent for the
period in question.

Decision
¾

The court made the orders sought and in doing
so confirmed that it had power under Section
447A of the Act to make orders limiting an
Administrators personal liability.

¾

The court relied on principals summarised in the
earlier decision of Mentha – in the matter of Griffin
Coal Mining Company Pty Ltd (Administrators
Appointed) [2010] FCA 1469 governing the
power to vary an Administrators personal liability
“(Griffin Coal)”.

may have enabled the business of the company to
trade at a future point in time for the benefit of its
creditors.
Would the creditors of the company be prejudiced
or disadvantaged by the types of orders sought and
stand to benefit from the Administrators entry into
the arrangement.
The detriment to the landlords of making the orders
was that they would become unsecured creditors for
the two week period as the evidence indicated the
administrators did not intend to cause the company
to make the rental payments
Her Honour balanced that against the following
considerations.
•

•

The orders would give the administrators further
time to assess the best interests of creditors given
the continually evolving Covid-19 environment.

•

The orders would give the administrators the
opportunity to pursue a reopening strategy. Her
Honour ultimately found that the landlords would
be in no worse position if the order was made,
then they would be if the stores were vacated

i.e.
•

•

•

•

The proposed arrangements are in the
interests of the company’s creditors and
consistent with the objectives of Part 5.3A of
the Corporations Act.
Typically the arrangements proposed are to
enable the company’s business to continue
to trade for the benefit of the company’s
creditors;
The creditors of the company are not
prejudiced or disadvantaged by the types of
orders sought and stand to benefit from the
Administrators entering into the arrangement.
Notice has been given to those who may be
effected by the order.

Applying these principles:
Would the proposed arrangements be in the interests
of the company’s creditors and consistent with the
objectives of Part 5.3A ?
Her Honour Justice Markovic noted that whilst the
effect of the Covid-19 pandemic on the physical,
legal and economic landscape continued to evolve,
it was in the interests of the company’s creditors as
a whole and consistent with the objectives of Part
5.3A to vary the administrators’ personal liability for
the rent under the leases for a two week period.
Did the arrangement enable the company’s business
to continue to trade for the benefit of the company’s
creditors?
The arrangement proposed by the Administrators

No rental payments were due during the two
week period during which the orders were to
operate

Had notice been provided to those affected by the
orders ?
The evidence indicated the respective landlords
had been provided notice of the application.
None of the relevant landlords formally opposed
the application although, one landlord sought
undertakings that the administrators not trade
from their premises for the period of the orders and
another indicated its consent was conditional upon
the orders expiry after 14 days.
Section 90-15
The court made the orders sought by the
administrators – ie that they were justified in not
causing the companies to pay rent for the relevant
period in question given the interests of creditors as
a whole in maximization of the value of the business
and the unusual commercial environment the
business was operating in.
These orders were made notwithstanding they
would jeopardize the groups tenancies.
Implications:
¾

The Administrators returned to court on 15 April
2020 seeking an extension of the orders until 6
May 2020;
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¾

Since the decision, a number of similar
applications have been made by administrators
most notably in the Virgin administration;

¾

On one view, the decision is to be applauded as
it supports administrators’ attempts to maximize
value for creditors benefit as they navigate
the economic uncertainties created by the
Covid-19 pandemic;

¾

Alternatively it does have the potential to
undermine one of the fundamental safeguards
built into Part 5.3A ie. personal liability for
administrators;

¾

This is another example of the powers of the court
under Section 447A of the Act being interpreted
widely.
Griffin Coal, the case principally relied
upon to vary the administrators’ personal
liability, concerned an application wherein
administrators were granted limitation of their
personal liability in respect of new mining leases,
licenses, exploration licenses and prospecting
licenses including liability for rent, such that they
were only liable for debt accrued during or
attributable to the administration period.

4

On that basis the Collette case does appear to
be an extension of that authority as it provides
relief from personal liability during part of the
administration period.
¾

It is to be noted the relevant landlords did not act
as objectors/contradictors on the application;

¾

The applicability of this line of authority is at
least questionable in a non-Covid19 (ie non
exceptional) environment.
Under usual trading conditions an administrator
faced with personal liability for rent in
circumstances
where
the
administration
outcome is uncertain has basically two choices.
•

Not exercise property rights- - i.e. vacate the
premises or;

•

Make a commercial decision to continue to
incur rent and the attendant personal liability
based upon an assessment of the likely
outcome of the administration – i.e. Deed of
company arrangement /going concern sale.

Countless tenancies have been returned based
on this methodology since the introduction of
Part 5.3A and there is a possibility some of the
affected businesses could have been resurrected
if the administrators had been relieved of the
burden of personal liability.
The Act in its orthodox form reflects the balance
the framers of Part 5.3A sought to achieve
between the restructure goal of Part 5.3A and
the fundamental rights of property owners to get
paid for the use of their property and if necessary
to re- lease their property.
In that sense, the Strawbridge line of authority does
have a certain air of the court picking “winners”
– a role which might properly be more suited to
the legislature. It does have to be borne in mind
this application preceded the introduction of the
Mandatory Code of Conduct for Commercial
Tenancies and the respective State enabling
legislation which was the legislative response to
provide temporary relief to commercial tenants
from Covid-19 related issues.
Priority of Administrators Unpaid Rent – A Bridge too
Far
The case of the PAS Group Ltd (Administrators
Appointed) v Scentre Management Limited [2020]
FCA 1023 involved a situation wherein the relevant
Administrators sought and received similar relief to
that in the Collette case.
i.e. it was an extension of the initial five day relief
from personal liability. The rent free period ended up
being a three week period from 29 May 2020 to 22
June 2020.
The group leased 166 premises, 161 of which were
retail stores, which the Administrators continued to
operate during the administration period. This can
be distinguished from the situation in the Collette
case where the relevant leased premises were
effectively mothballed.
The total rent for the period in question was $1.85
million.
The total revenue generated from trading during
the period was $7.32 million.
Issue:
The Administrators sought a declaration that rent
payable for the period of relief from personal liability
constituted an unsecured debt and would not take
priority over other debts.
The landlord creditors argued the rent was an
administration expense that should be paid in
priority to all other unsecured debts in the event of
a winding up.
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from use of the premises, whereas that was not
the case in Collette where the relevant leased
premises had been closed.

Decision:
The court rejected the Administrators’ application
and found that the rent incurred during the period
under review was an expense ‘properly incurred’, by
the Administrators for the purposes of Section 556(1)
(a) of the Act and thus was entitled to priority over
other unsecured debts.
i.e. as the company had used the landlords’ property
to its own advantage, there was no justification to
displace the orthodox principle that the landlord
should be paid.

¾

The case does provide some level of comfort to
landlords that the courts will protect the security
of their unpaid rent, notwithstanding the making
of orders relieving Administrators of personal
liability for rental payments.

¾

The judgement also provides a cautionary
note for Administrators that even in the difficult
Covid19 period they must provision for unpaid
rent for the period of the administration, prior to
making an assessment of the available return to
the remaining unsecured creditors under a Deed
of Company Arrangement scenario.

Implications
The case can be distinguished from Collette on the
basis:
¾

The relevant landlords did
contradictors on the application;

¾

The company had derived significant benefit

appear

as
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