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The insolvency and reconstruction industry has been subject to a significant degree of reform and
regulation in the last 3 to 4 years
It is reasonable to say that these are the most sweeping reforms to corporate insolvency practice since
the introduction of Voluntary Administration in Part 5.3A of the Corporations Act over 20 years ago in
1993.
Insolvency law reform has been placed at the forefront of the economic policy in a way that probably
has not been seen previously.
This paper focuses on the following:


“safe harbour” reforms;



Ipso facto clauses;



Insolvency practice reforms;



Remuneration; and



Phoenixism.

Corporations Act Legislation Reform
In April 2016 The Federal Government (The Treasury) released the Improving bankruptcy and
insolvency laws Proposal Paper as part of the National Science and Innovation Agenda reforms.
The proposals were part of the then Federal Government’s initiative to encourage innovation and risk
taking to manage the transition of the Australian economy from resource based to a technology driven
economy.
Some of the measures proposed were:
1. introducing a 'safe harbour' for directors from personal liability for insolvent trading if they
appoint a restructuring adviser to develop a turnaround plan for the company; and
2. making ‘ipso facto’ clauses, which have the purpose of allowing contracts to be terminated
solely due to an insolvency event, unenforceable if a company is undertaking a restructure.
Safe Harbour
Pursuant to Section 588G(1) of the Corporations Act – Director’s duty to prevent insolvent trading by
company, a director of a company can be held personally liable if : (a) a person is a director of a company at the time when the company incurs a debt; and
(b) the company is insolvent at that time, or becomes insolvent by incurring that debt, or
by incurring at that time debts including that debt; and
(c) at that time, there are reasonable grounds for suspecting that the company is insolvent,
or would become so, as the case may be; and
The risk of being held personally liable (and also criminal liability) can be seen as a trigger for director’s
to place the company into Voluntary Administration prematurely rather than working towards a
restructure outside of a formal appointment in a distressed situation.
The Government considered that the introduction of a safe harbour to the insolvent trading provisions
will facilitate the restructure of businesses, striking a better balance between encouraging
entrepreneurship and protecting creditors. Subsequently, on 28 March 2017 the Minister for Revenue
and Financial Services released draft legislation, the Treasury Laws Amendment (2017 Enterprise
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Incentives No. 2) Bill 2017 (“the Bill”) with respect to these reforms. The Bill amends the Corporations
Act 2001 (Cth) and the Payment Systems Netting Act 1998 (Cth).
Directors are provided with a ‘carve out’, against liability for insolvent trading as opposed to a defence
to insolvent trading where they “start taking a course of action that is reasonably likely to lead to a
better outcome for the company and the company’s creditors” than an external administration. This
shifts the evidential burden away from the director, to the party alleging the safe harbour does not
apply. This is said to be line with the policy objectives of facilitating honest and genuine business
turnaround attempts.
It should be noted that, as it is presently drafted, such protection only extends to debts “incurred in
connection with that course of action.”
This model looks to protect directors against insolvent trading claims where a director has been acting
in the best interests of the company and its creditors as a whole with a safe harbour within which they
may attempt to return the company to solvency.
The legislation proposes the following:
Carve out

•
•
•

If the debt was incurred as part of reasonable steps to maintain or return the company to
solvency within a reasonable period of time; and
The person held the honest and reasonable belief that incurring the debt was in the best
interests of the company and its creditors as a whole; and
Incurring the debt does not materially increase the risk of serious loss to creditors.

End of Protection

(i) the action ends;
(ii) the course of action stops being reasonably likely to result in a better outcome for the
company and its creditors; or

(iii) the company enters external administration.
Exclusions

•
•
•
•

a person who is disqualified from managing a corporation at the time the debt was accrued;
Australian Securities & Investments Commission (“ASIC”) has determined the person was
ineligible as a result of prior conduct;
There has been a substantial failure to meet its taxation law reporting requirements or is one
of two or more such failures by the company during the 12 month period prior to the debt
being incurred; and
there has been a substantial failure to pay employee entitlements, including superannuation
contributions.

The better “outcome” test is an objective test, dependant on the circumstances of each case.
Factors to be considered

-

the steps taken to prevent misconduct by officers and employees pf the company;
the steps taken to ensure the company maintains appropriate financial records; - obtaining
appropriate advice;
the director keeping themselves informed about the company’s financial position;
developing and implementing a restructuring plan to improve the company’s financial
position.
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It would appear that this is a broader approach and places the onus of proof on any subsequent
liquidator to prove that the director had breached any of the three exceptions above. It would be a
matter for the Court to consider what is reasonable in relation to steps taken and period of time.
The proposed defence stipulates that “obtaining appropriate advice from an appropriately qualified
entity” is a consideration when determining if a course of action was reasonably likely to lead to a
better outcome.
The broad wording ‘appropriately qualified entity’ has received mixed views. Some commentators
have called for a minimum qualification requirement (such as being a registered liquidator), while
others preferred the broad view, recognising that different companies face unique circumstances and
what is appropriate for one company, may not be necessarily appropriate for another.
It is expected that the pre-insolvency advisory sphere will open to a wider range of advisors.
Privileged Communications
Communications with lawyers are subject to legal professional privilege i.e. such communications
cannot ordinarily be obtained under compulsion of law and used in evidence in any proceedings
brought against the director
This is relevant to any early communications with a non-lawyer advisor which evidence the directors
state of awareness or the period of the company’s insolvency, which could be used against directors
in insolvent trading claims where the safe harbour is not available and/or before the safe harbour
period commences.
It is arguable that this is a structural flaw of the legislation which necessitates the involvement of
lawyers, where they might either not otherwise be necessary or cost prohibitive and that that some
limited qualified privilege should have been extended to communications with nonlawyer advisors.
Duty of Care
The legislation raises the possibility that professional advisers could be held liable for breach of duty
of care for failure to advise of the availability of the safe harbour.
That is directors who are ultimately found liable for insolvent trading could seek to ‘share the loss’ in
circumstances where their professional advisors such as accountants and lawyers failed to advise
them of the availability of the safe harbour protections.
Like all duty of care cases the availability of such a claim would be a matter of degree – a professional
advisor would be unlikely to owe such a duty for an hour consultation.
It would be more likely to be triggered where there is an extended retainer to advise with respect to
solvency issues
Public Companies – ASX Listing Rules
ASX Guidance note 8 makes it clear that entities in financial difficulties are subject to the same
disclosure obligations as other entities.
Listing Rule 5.10 was amended in March 2018 to reflect the availability of the safe harbour.
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The fact that an entity’s directors are relying on the insolvent trading safe harbour provisions to
develop a course of action that may lead to a better outcome for the entity, is not something that ASX
would generally require an entity to disclose under Listing Rule 3.1.
ASX is of the view that investors would expect directors of an entity in financial difficulty to be
considering whether there is a better alternative for the entity and its shareholders than an insolvent
administration. The fact they are doing so is not likely to require disclosure unless it ceases to be
confidential or a definite course of action has been determined.
ASX takes the view the appropriate course when an entity is attempting a financial restructure or
reorganisation, is to approach ASX with respect to a voluntary listing suspension to manage its
disclosure obligations.
Safe Harbour in Practice
The two year anniversary of the safe harbour reforms falls due in September and the legislation
provides for a review process at that time.
When reviewing the effectiveness of the provisions it should be borne in mind that there is no statutory
record of companies adopting the safe harbour, and much of the negotiation is likely to be conducted
in confidential circumstances.
Therefore we are largely left with anecdotal evidence of the utilisation of the safe harbour, which
suggests that it has not been embraced as widely as anticipated to date.
Observations provided by McGrath Nicol1 suggest that safe harbour advice is more likely to be utilised
by public companies and large propriety companies rather than small business.
This stands to reason for a number of reasons:


Such companies are more likely to satisfy the safe harbour qualification criteria;



Such companies have the resources to pay for safe harbour advice and implementation of
restructure plans;



Directors of smaller companies are likely to already be personally exposed by way of personal
guarantees.

Having said that safe harbour may be appropriate in the following circumstances:

1



Where a company is asset rich – cash flow poor – the safe harbour could be utilised to
execute a strategy of selling illiquid assets with a supportive creditor base;



Pre-positioned sales – the safe harbour may be useful to provide directors sufficient comfort
to pursue a pre appointment sale if it is the best interests of creditors;



White Knight Transactions - If a company is relying on a last ditch sale process to generate
liquidity to save the business, it is sensible for the directors to form the view that this
represents a better outcome for the company in accordance with safe harbour provisions.



Refinance Negotiations - The safe harbour could provide directors protection, in respect of
refinance negotiations conducted in distressed conditions should those negotiations
ultimately prove to be unsuccessful.

Australian Restructuring Insolvency and Turnaround Association Journal Volume 31 #2 2019 at page 31.
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There is an argument that the law already provides for a ‘safe harbour’ by way of the voluntary
administration provisions which also includes formal protections for creditors. Statistics show that a
relatively small number of companies are effectively rehabilitated through the voluntary
administration/deed of company arrangement process.
It is the suspicion that the concept of the ‘safe harbour’ outside formal administration would in reality
apply to a relatively small proportion of distressed companies and that as in the case of informal
workouts, the blowtorch of scrutiny will apply to failed ‘safe harbour’ turnarounds.
Ipso Facto Clauses
Ipso Facto Clauses allow one party to terminate a contract upon the occurrence of a particular event
i.e. the appointment of a voluntary administrator. This can result in trade creditors refusing to supply
goods or services even though they are still being paid.
These clauses can have disastrous effects on a business attempting to go through a formal restructure
and can heavily impact on the value of the business should a sale take place, which effects any return
to creditors.
The Ipso facto reform looks to prevent counterparties to a contract from terminating them solely on the
basis of an ‘event of insolvency’. An event of insolvency would include the appointment of a voluntary
administrator or receiver and companies entering into a scheme of arrangement or deed of company
arrangement.
Counterparties will be given some protection as the legislation carved out certain “prescribed
financial contracts” where uncertainty around the ability to enforce that type of contract represents a
material risk to the efficiency, stability and liquidity of the capital markets which depend on them,
e.g. swaps, certain derivatives.
The legislation incorporates the following:



Any term of a contract or agreement which terminates or amends any contract or agreement
(or any item of any contract or agreement), by reason only that ‘insolvency event’ has occurred
would be void;



Any provision in an agreement that has the effect of providing for, or permitting, anything that
in substance is contrary to the above provision would be of no force or effect;



Nothing in the proposal would extend the operation of the provision beyond ipso facto clauses;
counterparties would maintain a right to terminate, amend, accelerate or vary an agreement
with the debtor company for any other reason, such as for a breach involving non-payment or
non-performance;



Nothing in the operation of the provision would require any creditor to provide a further advance
of money or credit;



Affected Counterparties may apply to the Court to vary contract terms if they can show they
have suffered hardship.

The new ipso facto regime came into force on 1 July 2018. The new regime will not apply
retrospectively. Accordingly contracts entered into before 1 July 2018 will not be effected and ipso facto
clauses in such contacts will remain enforceable.
Contracts entered into on or after 1 July 2018 will require careful drafting to ensure parties contractual
rights are protected in light of the amendment. In particular principals and head contractors may seek
to strengthen existing default and termination clauses to ensure an effective termination mechanism.
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Obviously the reform does cut at the heart of the fundamental common law notion of freedom of
contract. The Parliament has attempted to balance this concern by ensuring the moratorium on ipso
facto clauses does not absolve the company from any other obligation under the contract. As a result,
any other breach (for example failure to make payments due) may be relied upon by the supplier to
terminate the contract. This safeguard may render the proposal not quite the panacea that some
commentators are predicting.
The ipso facto reform seeks to preserve value in a company subsequent to it entering into a formal
insolvency appointment, which will not only assist in a successful restructure taking place but may
also increase the amount available for creditors should an eventual winding up occur.

Recent developments in Insolvency Law & Practice
On 29 February 2016, the Insolvency Law Reform Bill 2015 received Royal Assent. The resulting Act,
the Insolvency Law Reform Act 2016 (Cth) (‘ILRA”) represents the most significant regulatory reform of
Australia's insolvency industry in twenty years.The Act comprises a package of proposals to amend
and streamline the Bankruptcy Act 1966, the Corporations Act 2001 and the Australian Securities and
Investments Commission Act 2001.
The amendments aim to:








remove unnecessary costs and increase efficiency in insolvency administrations by removal of
the distinction between official and registered liquidators and alignment of liquidators’
professional standards with the regulatory framework applicable to bankruptcy trustees;
align the registration requirements and disciplinary processes for corporate and personal
insolvency practitioners;
align a range of specific rules relating to the handling of personal bankruptcies and corporate
external administrations;
enhance communication and transparency between stakeholders;
promote market competition on price and quality;
improve the powers available to the corporate regulator to regulate the corporate insolvency
market and the ability for both regulators to communicate in relation to insolvency practitioners
operating in both the personal and corporate insolvency markets; and
improve overall confidence in the professionalism and competence of insolvency practitioners
by significantly increasing the maximum penalties for reckless or intentional failures by a
liquidator to maintain adequate and appropriate professional indemnity and fidelity insurance

The reforms were implemented in two stages. Parts 1 and 2 of the new Insolvency Practice Schedules
(for Corporations and Bankruptcy), largely concerned with registration and discipline of insolvency
practitioners, commenced on 1 March 2017.
Part 3 of the Schedules which relates to insolvency administration processes (including such matters
as funds handling, creditors’ meetings and remuneration of practitioners) will commence on 1
September 2017.
The following became statutory law on 1 March 2017:
1. All pending applications in respect to liquidators’ registration under the old law lapsed & new
applications must be made under the new law;
2. Discipline issues for liquidators to go through a Committee or Court;
3. Regulators have greater powers – may suspend or cancel registration;
4. Professional bodies can refer disciplinary matters to ASIC/AFSA includes ARITA, CPA, CA
ANZ, Law Societies;
5. Annual returns now required for liquidators;
6. Registrations need to be renewed every three years;
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7. The role of official liquidator ceased on 1 March 2017;
8. Changes in the relation –back day definition to prevent potential abuse of last minute VA
appointments shortening the relation back day:
- If VA was preceded by a winding up application, the relation back day will be the day the winding
up application was filed;
9. Requirement to lodge DIRRI’s with ASIC in VAs;
10.Changes to content of s443B "disclaimer" notices in VA – requirement to include asset location;
11.Deed administrator must notify creditors of the material contravention of DOCA.
Changes to be introduced on 1 September 2017 include the following:
1.
2.
3.
4.
5.
6.
7.

No compulsory initial meeting of creditors in the CVLs;
Mandatory requirement to notify creditors of appointment and their rights to request a meeting;
Mandatory lodgment of DIRRIs in CVLs;
Voluntary Administrator's Report to be lodged with ASIC;
Receivership is no longer defined in the Act as an external administration;
Report to creditors must include advice of dividend to creditors; and
Creditors have the power to replace an appointee.

One of the key provisions of the ILRA provides that where a remuneration determination (which provides
for the reasonable remuneration of a practitioner) specifies that the practitioner is to be remunerated
wholly or partly on a time-cost basis, the ILRA now makes it a requirement that the remuneration is
capped. Should a practitioner require further remuneration, they will be required to apply to the creditors,
committee of inspection or court for a new determination.
A statutory default remuneration figure of $5,000 will be introduced to corporate insolvencies without
the need to hold creditors’ meetings. Where no remuneration determination is made, the practitioner is
entitled to receive reasonable remuneration. However, that ‘reasonable remuneration’ is restricted to a
maximum of $5,000. This provision of the ILRA broadens the application of the limit of $5,000 which is
currently applicable where a remuneration determination cannot be made due to a lack of a quorum at
a meeting of creditors. It is therefore vital that practitioners ensure their engagement is governed by a
remuneration determination to ensure that they are adequately remunerated.

Remuneration – what is reasonable?
There are a number of cases in recent years which call into question the most common basis for
calculated remuneration amongst insolvency practitioners, time based charging.
There are several types of bases by which remuneration can be calculated, the ARITA Code of
Professional Practice recognises the alternative methods of calculating remuneration in insolvency
appointments as:


Time Based / hourly rates: This is the most common method. The total fee charged is based
on the hourly rate charged for each person who carried out the work multiplied by the number
of hours spent by each person on each of the tasks performed.



Fixed Fee: The total fee charged is quoted at the commencement of the Liquidation and is the
total cost for the Liquidation.



Percentage Basis: The total fee charged is based on a percentage of a particular variable,
such as the gross proceeds of asset realisations.



Contingency Basis: The fee is structured to be contingent upon a particular outcome being
achieved.

This process has been driven by certain members of the NSW bench.
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The Courts have said the following:
AAA Financial Intelligence Pty Ltd (in Liquidation) (No 2)
2014 New South Wales Supreme Court 1270
This case dealt with remuneration and disbursements being paid where the company was trustee of a
trust, the Court noted that not only remuneration but disbursements being paid from trust money
required the Court’s approval.
The Court considered:
….while time reasonably spent at standard hourly rates is a relevant consideration, it is only
one of several, should not be regarded as the default position or dominant factor, and is to be
considered in the context of other factors, including the risk assumed, the value generated, and
proportionality.
The Court considered that percentage based charging was more appropriate as ‘proportionality’ would
result.
Hellion Protection Pty Ltd (in Liquidation)
2014 New South Wales Supreme Court 1299
This case further explored the use of proportionality, suggesting that hourly rates be adjusted according
to the size of the particular administration.
….liquidators cannot be expected to be remunerated at the same hourly rate for small
liquidations as for large liquidations.
The Court highlighted a problem with time based charged.
It is noteworthy that on 28 February 2013, one of the partners of the firm spent six minutes
signing a cheque and charges $55 for it, and another partner spent six minutes and incurred
$55 on 14 January for signing a vehicle search request; another $55 on the same day for
signing a trust account cheque; another $55 on the same day for signing an Alliance Workers’
Compensation cancellation form, and another $55, seven days later, for signing an Office of
State Revenue Freedom of Information cheque.
The Court also indicated that there was authority for liquidators historically being remunerated in the
amount of ‘5% on realisation and 5% on distributions’ which was considered a very high allowance.
Whilst you may think the Court is correct, consideration must be given to how the cost of a task being
conducted (for example a statutory obligation, i.e. lodgement) could cost less to undertake in a company
with limited assets as opposed to a company with substantial assets. The costs of performing the work
of an external administrator should not be calculated according to whether one company has the
capacity to pay more.
Time-based charging is the most common basis for calculating remuneration because it is based on an
hourly rate and the tasks required to be completed.
The industry in general charges units in six minute increments, that is not to say that a percentage of a
unit can charged, but that if the increment was any smaller it would become impractical to record.
It should be remembered that creditors have the ability to review an insolvency practitioners time cost
report, detailing the cost incurred at each timesheet entry.

10

Gramarkerr Pty Limited (No 2)
2014 New South Wales Supreme Court 1405
This case involved a company as trustee of a trust. Upon appointment the trustee was automatically
removed and thus became a bare trustee. The Liquidator applied to the Court to be appointed Receiver
of the trust property. The Court granted the appointment and noted that the Liquidator would have to
return to Court to seek approval of remuneration.
The Liquidator originally sought to claim $64,000 for remuneration, however ultimately accepted
$24,196.45,
The Court said:
So far as remuneration is concerned the liquidator, on what I take to be a time-cost basis,
original claimed approximately $64,000 for remuneration would represent about $12.5% of the
total gross realisation of $495,000. Given the consideration - particularly that of proportionality
– to which I referred inter alia in the matter of AAA Financial Intelligence Pty Ltd (in Liq) No 2
[2014] NSWSC 1270, that seems to be a disproportionally high amount, notwithstanding the
additional complexity involved in the application for appointment as a receiver. I would have
been inclined to allow 10% on the first $100,000 and 5% on the balance, which would have
generated remuneration of $27,750. That exceeds the $24,196.45 that the liquidator is now
prepared to accept for remuneration. Accordingly, I am satisfied that the claim, reduced as it
now is, is justified.
Independent Contractor Services (Aust) Pty Limited ACN 119 186 971 (in Liquidation) (No 2)
2016 New South Wales Supreme Court 106
In this case the company was solely a trustee of a trust. A liquidator is entitled to pay himself/herself
reasonable remuneration from the trust assets for all work conducted in winding up the company.
Had the company undertaken other roles, the liquidator would only be entitled to recoup from the trust
assets the work conducted in relation to the trust and its assets.
As indicated above the Liquidator sought approval for remuneration from the Court as a liquidator of a
trustee company cannot seek a resolution for approval from creditors under Section 473 and 499 of the
Corporations Act 2001 as these methods relate to property of the company.
The Court noted the use of agents (debt collectors, lawyers etc) in the winding up in coming to a
determination as to what would be a reasonable amount of remuneration to be approved.
Debt collectors:
….collections during the liquidation were managed by Stoneink, who have been paid a
commissions for doing so; and this represents a transfer of risk and responsibility by the
Liquidator to Stoneink
Lawyers:
….much of the burden was born, and the risk assumed by solicitors and counsel, whose costs
have already been allowed in full and recouped by the Liquidator from the trust assets in the
sum of $52,166. This represents a significant transfer of risk and responsibility from the
Liquidator to his lawyers.
In light of the above the Court said that a reduction in remuneration sought by the Liquidator should be
applied because of the risk and responsibility transferred to these third parties.
The Liquidator had WIP of $115,146 on a time-cost basis but was seeking approval of a reduced amount
of $49,510.
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The Court held that:
….2% on realisations ($4,236), reflecting the very limited work done by the Liquidator in respect
of realisations; but 15% on distributions ($16,647), an unusually high rate mainly to reflect the
complicating feature of the two applications for directions….This approach would result in a
total remuneration of $20,883.
….i am also conscious that the Court ought not discourage liquidators from undertaking small
but difficult liquidations.
The Court approved $30,000, equating to approximately 14% of realisation.
This case also highlighted that the priorities under Section 556 do not apply when distributing trust
property. All of the trusts unsecured creditors are treated equally (pari passu) including employee
entitlements and superannuation.
Strickland (as liquidators of PNP Pacific Pty Ltd)
2015 Western Australia Supreme Court 49
The Court stated that when considering whether remuneration was prima facie reasonable:
I was satisfied, prima facie, the charges claimed were justified. It is difficult to see how in any
circumstance a different conclusion could ever be reached. All a liquidator can ever do is set
out in broad detail what was done in the course of the liquidation and the hourly rate charged.
There is no way I could, by looking at the broad description of the work done by (the liquidator)
and his hourly rate, assess whether or not the charge is reasonable.
Wine National Pty Limited, James Estate Wines and Liquor National Pty Limited
2016 New South Wales Supreme Court 34
This case involved several practitioners seeking approval for remuneration and costs (including legal
fees) from the Court.
The Court held that:
I recognise the importance of proportionality in determining the amount of an insolvency
practitioner’s remuneration, a matter which was emphasised in the judgement of Brereton J in
AAA Financial Intelligence Ltd (in Liq) (No 2). However, it seems to me that the substantial
costs claimed in these receiverships reflect several matters, none of which were in the
insolvency practitioners control, namely the issues as to ownership of the wine; the significant
costs involved in physical custody, transport and sale of 200,000 bottles of
wine;…………..unsuccessful challenge to their appointment as Court-appointed
receivers………….;and the complexity of the arrangements for distribution or sale of the wine.
In those circumstances, notwithstanding the desirability of proportionality, it seems to me that
the Court cannot arbitrarily reduce the amount allowable by way of actual costs, disbursements
and remuneration of the insolvency practitioners to reach a total that would be less than that
which was actually incurred.
The differing interpretations adopted by different judges sometimes in the same Court have led to the
unsatisfactory situation of insolvency practitioners being subject to a lottery every time they approach
the court for remuneration approval.
The percentage of realisation/proportionality basis of remuneration may be applicable to smaller,
relatively simple administrations. It is less appropriate in complex administrations and open to abuse by
directors and creditors who often add to the complexity of administrations through their own actions.
Blanket application of the percentage of realisations can lead to some anomalies, particularly when
considering high value assets e.g. sale of real property of $6 million, on a 10% realisation could generate
$600,000, when on a time based calculation the figure would likely be considerably less.
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Very few other professions are remunerated upon this basis e.g. the legal fraternity itself is not
remunerated on some perceived notion of their value add – they are remunerated based upon the time
they spend on assignments.
Indeed, no other profession is statutorily required to complete professional work in circumstances where
there is no remuneration likely to be available i.e. asset less administrations.
The percentage of realisation method of remuneration calculation dates from an era when the cost
structure of business overheads such as staffing and overheads were considerably different to what
they are in the modern business environment.
The time-cost basis for calculating remuneration is reflective of actual work performed and it details by
task and level of staff the work performed and the costs involved. There is already a lot of information
required to be disclosed when approaching creditors for approval.
Some may consider that a time-cost basis could be subject to abuse, given the units used (6 minute
blocks) however that is why there is a mechanism for creditors to vote against remuneration, negotiate
with the insolvency practitioner and if still not satisfied seek review of the remuneration by applying to
Court.
It is probably fair to say that none of the bases for calculating remuneration are perfect and it is up to
insolvency practitioners to not abuse the process and for creditors to be informed when agreeing to
remuneration claims.
Finally, Sanderson as Liquidator of Sakr Nominees Pty Ltd (in liquidation) v Sakr
2017 New South Wales Court of Appeal 38
In November 2016, the Court of Appeal heard the appeal from the decision of Justice Brereton on Mr
Cliff Sanderson's remuneration application in Sakr Nominees Pty Ltd. Justice Brereton in his previous
ruling had held that liquidators' remuneration in "small" liquidations should be calculated as a small
percentage of realisations ("ad valorem" remuneration) and distributions rather than on a time cost
basis.
ASIC appeared on appeal and submitted, in line with Justice Brereton, that the “ad valorem”
remuneration should be preferable in smaller liquidations. The main points of that position were that:


time-based remuneration focuses on the liquidator's costs while ad valorem remuneration
focuses on the value received by the creditors and contributories.



time-based remuneration encourages liquidators to maximise the time spent on tasks; and



the apprehension that the liquidator's fees are likely to be determined on an ad valorem basis
may guide that liquidator in deciding what work should be undertaken.

The Australian Restructuring Insolvency and Turnaround Association (“ARITA”) was also granted leave
to appear and adopted the contrary position that a time-based approach was preferable as:


many tasks which are required by legislation or the liquidator's professional obligations do not
augment recovery or distribution;



some of the criteria in Section 473(10) focused on the quality and difficulty of the work, and the
quantum of recoveries and distributions may be unrelated to those factors; and



uncooperative and combative creditors can increase the work required, and the wishes of
creditors may influence whether certain work by the liquidator could be considered reasonable.
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The Court of Appeal upheld Mr Sanderson's appeal. It was held that:
'it would not… be appropriate to fix remuneration on an ad valorem basis by simply applying a
percentage considered appropriate to all liquidations or to a particular class of liquidations
without regard to the particular work done or required to be done in the liquidation in question'.
The Court of Appeal went on to find that:
 the questions of proportionality and reasonableness remain an important consideration, and
the work done must be proportionate to the difficulty and importance of the task;


evidence as to the percentage that remuneration constitutes of realisation will identify those
cases in which there ought to be a real concern in that respect;



the mere fact that particular work does not increase distributions does not mean the liquidator
is not entitled to be remunerated for it; and



costs are commonly incurred in an unsuccessful attempt to recover assets. Provided the work
and amount charged were reasonable, there is no reason the liquidator should not recover that
remuneration. The Court of Appeal emphasised that there is a public interest in liquidators
bringing recovery proceedings.

The Court of Appeal noted that its judgment should not be taken to indicate that a time-based calculation
would always be appropriate. It acknowledged that there was force to the criticism of time-based
remuneration expressed in ASIC's submissions and by the primary judge, and noted there may be
circumstances were ad valorem remuneration is appropriate.

Phoenix Activity
One suspects the idea of phoenix behavior is almost as old as the concept of limited liability itself.
However structural changes to the economy and the development of the “subcontractor culture” over
time would appear to indicate the phenomena has become more prevalent over the past decade. Indeed
phoenix behaviour has attracted the attention of regulatory authorities for at least the last twenty years.
There is a whole raft of people today, particularly in the construction and related industries whose career
path effectively demands they be in business for themselves, whereas a generation ago they would
have been in paid employment.
It is a truism that not everyone has the financial skills/discipline to be in business for themselves.
The mere failure of a company in an isolated scenario does not constitute phoenix activity, we need to
consider the definition of a phoenix.
What is a phoenix company?
Despite the rhetoric that abounds about phoenix company activity it may come as a surprise that there
is no specific prohibition on “phoenix companies” in the Corporations Act.
Further the regulators themselves have struggled to develop a workable definition of the behavior they
are seeking to discourage. Accordingly regulatory initiatives in this area have traditionally engendered
a degree of cynicism in the credit industry and the wider business community.
In its 1995 research paper on the topic, the then ASC (now ASIC) provided the following definition for
phoenix activities:
i.e. those where an incorporated entity either:
1. fails and is unable to pay its debts; and/or
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2. acts in a manner which intentionally denies unsecured creditors equal access to the entity’s
assets in order to meet unpaid debts; and
3. within 12 months another business commences which may use some or all of the assets of the
former business and is controlled by parties related to either the management or directors of
the previous entity.
There are a number of difficulties with this definition:


One often hears feedback from disgruntled creditors that a director of a failed company is back
in business as if that in and of itself is a bad thing.
It is the very nature of limited liability that one can deny liability for the debts of another.
It is where this privilege is abused that should be prohibited.



Unsecured creditors are invariably going to be denied equal access to a company’s assets as
directors are obliged to ensure their secured creditors and priority creditors get “first bite of the
cherry” and get paid first. Failure to do so would leave a company in default of its relevant facility
agreements.



There really should not be an objection to directors/associates acquiring assets of a previous
failed company for their market value.
Directors/their associates are often the only realistic market for the assets of a failed business
as a going concern as they have some familiarity/attachment to the business and it often
represents their only means of support.
The alternative of simply abandoning/liquidating the business and its assets only has the effect
of exacerbating the loss incurred by creditors as a result of company failure.
The fact there may still be a deficiency to creditors after a sale at market value is more a function
of the market economy than any moral turpitude on the part of directors worthy of sanction.
The whole idea of competition in a free market economy is that there will be winners and losers.

In a report commissioned by the Fair Work Ombudsman in June 2012 titled “Phoenix Activity – Sizing
the problem and matching solutions”, the following definition of phoenix activity was developed in
consultation with stakeholders: “Phoenix activity is the deliberate and systematic liquidation of a corporate trading entity which occurs
with the fraudulent or illegal intention to:


avoid tax and other liabilities, such as employee entitlements



continue the operation and profit taking of the business through another trading entity”

This definition seeks to deal with a number of the problems identified above.
Usual Suspects
There are three phoenix offender types:
Innocent offender
Involves a business which gets into financial distress because its principals do not realise the business
is performing poorly due to inadequate managerial control and monitoring systems.
Once the iceberg of imminent collapse is spotted assets are transferred which speeds up the collapse.
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Occupational Hazard
This segment are at risk of engaging in potential phoenix behavior simply by dint of their occupation.
Following the collapse of the first business tradesmen/service providers have little option but to continue
to trade in that occupational group because it is essentially their only means of deriving income.
Careerist
Involves those who are aware of the law and make a conscious decision to behave in a way that will
defeat their creditors.
It is this type of phoenix behavior that should be regulated and discouraged as it is damaging to the
economy and anti-competitive i.e. the serial offender acquires a competitive advantage over other
participants in the industry by not paying certain creditors e.g. ATO and other taxes.
The Ombudsman’s report referred to above identifies a range of impacts on the Australian economy
including, employees losing entitlements (including superannuation), phoenix companies not paying
debts businesses/customers not receiving goods and services paid for and government revenue not
being received.
A report released in June 2018 report sought to quantify the total impact of phoenix activity, based on
available data, to a range of $1.8 to $3.5 billion per annum.
This report identified that phoenix activity has evolved over time and is not confined to the lower end of
the SME market as perhaps it once was.
Recently a common arrangement is for a group of companies to be formed where each primary
business function is operated through a separate entity. One of the entities will supply labour to the
entire group and will have relatively few or no assets.
The labour entity withholds taxes and incurs debts and is declared insolvent without effecting the assets
held elsewhere in the group. A new labour entity will be created with minimal interruption to the day to
day business operations.
Phoenixism – what to do
ASIC have a number of initiatives to combat illegal phoenix activity.
Funding Liquidators
The Assetless Administration Fund was established by the Australian Government and is administered
by ASIC to finance preliminary investigations by liquidators into the cause of failure of companies with
few or no assets. Liquidators prepare and lodge a report with ASIC on their findings and ASIC considers
whether further action is required against those individuals who have contravened the Act.
Disqualifying directors
ASIC has the power under Section 206F to ban directors from managing corporations where they have
been involved in two or more companies that have been placed into liquidation within the past seven
years. ASIC relies on the statutory reports lodged by Liquidators pursuant to Section 533 of the Act to
support their decision to disqualify directors from managing corporations. Directors can be disqualified
for up to five years.
Liquidator’s Assistance Program
ASIC assists Liquidators with securing the books and records of companies in external administration
by ensuring that directors comply with their legal obligations. Directors who fail to meet their obligations
may face court action.
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The Corporations Amendment (Phoenix activity and other measures) Act 2012 received royal
assent on 26 May 2012. This act provided ASIC the administrative power to wind up companies that
have been abandoned (i.e. those no longer trading but have not been liquidated). This is intended to
assist employees with outstanding employment entitlements to access FEG.
The Corporations Amendment (Similar Names) Bill 2012 was intended to provide that a director of
a failed company can be jointly and individually liable for the debts of a company that has a similar
name to a pre liquidation name of the failed company. Submissions for this bill closed on 29 February
2012 and it is yet to be introduced into parliament which would suggest it is unlikely to proceed.
Liquidator’s Powers
Should a sale/transfer of a company’s business and assets occur at an undervalue or for no
consideration, the following provisions of the Act may be enlivened and may be available to a liquidator:


Sections 180, 181 and Section 182 – Directors statutory fiduciary duty not to misuse position
and company property for own benefit;



Section 588FB(1) – Uncommercial transaction;



Section 588FDA(1) – Unreasonable Director related transaction.

Sections 180(1), 181(1), 182(1) and 588FDA(1), do not require proof of insolvency as one of their
elements.
Section 588FB(1) states that: (1)

A transaction of a company is an uncommercial transaction of the company if, and only if,
it may be expected that a reasonable person in the company's circumstances would not
have entered into the transaction, having regard to:
(a) the benefits (if any) to the company of entering into the transaction;
(b) the detriment to the company of entering into the transaction;
(c) the respective benefits to other parties to the transaction of entering into it; and
(d) any other relevant matter.

(2)

A transaction may be an uncommercial transaction of a company because of
subsection (1):
(a) whether or not a creditor of the company is a party to the transaction; and
(b) even if the transaction is given effect to, or is required to be given effect to, because of
an order of an Australian court or a direction by an agency.

There is scope for a Liquidator if successful to seek funds in the amount of the uncommercial transaction
or have the uncommercial transaction overturned.
If consideration was paid, but that consideration was less than market value and the uncommercial
transaction is overturned the consideration originally paid would be returned to the original purchaser
(likely the director) out of any subsequent realisation of the business and assets of the Company.
The decision of McDonald and Anor v Hanselmann [1998] NSWSC 171 appears to indicate that a
rule of thumb is that a discrepancy of between 10% - 15% is acceptable before a transaction can
potentially be classified as uncommercial.
However, these provisions are largely remedial – not preventative. The damage has been done by
alleged phoenix behavior and the horse has often bolted by the time these provisions come into play.
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Identifying and Deterring illegal phoenix activity
In July 2013, ASIC launched a new surveillance initiative aimed at deterring illegal phoenix activity, with
a focus on failed companies in the construction, labour hire, transport, security and cleaning industries
where there have been allegations of illegal phoenix activity.
The ASIC is paying close attention to individuals who are current directors of new companies, but were
also directors at the time these companies failed or ceased being directors shortly before the companies
were wound up.
The ATO has its own initiatives in order to crack down on phoenix activity.
Director Penalty Notices
In 2012, legislative changes to the directly penalty regime were enacted. These changes provide that
where 3 months has lapsed after the due date for PAYG tax and the liability remains unpaid and
unreported, the penalty will not be remitted as a result of placing the company into administration or
liquidation and the director has become personally liable for the PAYG tax. If the liability has been
reported, Directors will still be issued with a Director Penalty Notice allowing them 21 days to take
certain actions and avoid personal liability.
In addition to the above change, the ATO was given the power to recover unpaid superannuation from
directors personally.
Furthermore, these changes were retrospective.
Reporting Phoenix Behaviour/Activity
The ATO encourages the reporting of phoenix activity and provides information for stakeholders to
identify such behaviour: “Whether you are a business dealing with other businesses, or a contractor or employee, there are
signals to look out for that may indicate a company is participating in, or about to participate in,
fraudulent phoenix activity.
These include:


the company is able to seriously undercut other contractors



workers are pressured to take leave



workers have their employment status changed from permanent to casual



workers are underpaid or paid irregularly



superannuation payments are not made



equipment, machinery and uniforms are not replaced as needed



company owners or directors enjoy an extravagant lifestyle that doesn’t appear to match their
income.

Other signs may indicate a new business is the result of phoenix activity, such as:


The directors of the new entity are family members of the director of the former company or are
close associates, such as managers, of the former business.



A similar trading name is used by the new entity.



The same business premises and telephone number (particularly mobile number) are used by
the new entity.
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Phoenix Taskforce
This taskforce brings together key federal and state agencies (including but not limited to ASIC,
Department of Employment, State Revenue Offices, Fair Work Offices, NSW Police Force, etc) to
expand the efforts by developing and using sophisticated data matching tools to identify, manage and
monitor suspected fraudulent phoenix operators.
An example of their efforts are provided in the following case study: A Perth-based earthmoving, garden supplies and property development business created
bogus payment summaries, moved employees between related companies, and failed to remit
amounts withheld from employees' wages to the ATO. The business owner then deregistered
the (non-compliant) companies to reduce the risk of detection by authorities.
The principal company director was sentenced to five years and three months jail for defrauding
the Commonwealth of $6.7 million in unremitted taxes. He was also bankrupted following an
investigation into his personal tax affairs.
A number of other people associated with this fraud have also been prosecuted and jailed,
including a former tax agent.
Recent Initiatives
ASIC and the ATO have recently been detailing their efforts in combating phoenix activity through the
media.
On 28 April 2016, the ASIC released a statement – “16-127MR Turnaround business advisor sentenced
for aiding and abetting breach of director’s duty”
ASIC conducted an investigation into a pre-insolvency advisor, Mr Stephen Hall of Eagle Business
Solutions Pty Limited (EBS) located on the Gold Coast, Queensland. The results of the investigations
determined that Mr Hall cold-called a company director who had received a winding up notice from the
ATO. Upon being engaged by the company Mr Hall proceeded to assist the director with concealing the
ownership of company assets.
Upon a liquidator being appointed, the director attempted to prevent the liquidator from taking
possession and realising the assets for the benefit of creditors.
ASIC obtained a conviction against Mr Hall and Mr Hall was ordered to pay a fine of $6,000 for
dishonestly aiding, abetting, counselling or procuring another director to breach their director duties.
The conviction results in Mr Hall being automatically disqualified from managing a corporation for a
period of five years.
Following on from this ASIC has recently issued correspondence to directors of companies subject to
winding up proceedings warning them about untrustworthy advisors. The correspondence provides the
following list of warning signs: Some of the warning signs of untrustworthy advisors






they may contact you ‘out of the blue’ and make promises that can result in bad advice;
they may suggest you transfer assets owned by your company into another company without
paying for them;
they may be reluctant to provide their advice in writing;
they might tell you they use a ‘friendly’ liquidator to wind up your company;
they may tell you to destroy books and records or withhold or delay providing them to the
company’s liquidator, if appointed.

The correspondence notes that some of these actions, specifically transferring of assets from one entity
to another for little or no consideration can lead to serious consequences for directors, including being
in breach of their fiduciary duties as a director, which can result in large fines and/or imprisonment.
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On 29 July 2016, the ATO issued a press release – “Phoenix Taskforce cracking down on dodgy
business behaviour.”
The statement advises that 6 search warrants have been executed as part of a cross-agency
investigation into alleged illegal phoenix activity on the Gold Coast. The search warrants are part of a
criminal investigation into unpaid superannuation, employee withholding, GST and income tax.
ATO Deputy Commissioner, Michael Cranston states that:
“This firm response forms part of our ongoing joint agency investigations into illegal phoenix
activity, where a company deliberately liquidates to avoid paying creditors, taxes and employee
entitlements. The perpetrator transfers the assets to a new entity, and continue operating the
same or a similar business with the same ownership.”
On 10 August 2016, Accountant’s Daily reported that the ATO considers that accountants play a critical
role in phoenix crackdown in identifying ‘clusters of risk’.
ATO Assistant Commissioner, Scott Parkinson states that:
“the ATO wants to increase the information it has on the marketplace to target this type of
activity, and said the private sector is a vital part of this”
“We’ve got very robust sources of data……..the more information we have……..the more we
can actually work out where our clusters of risk are”
“[This is] both in terms of behaviour of individual operators and also the behaviour of facilitators,
who are necessary in being able to dot their i’s and cross their t’s, as it were, around the
regulatory framework that operators need to avoid in order to evade sanctions”
Legitimate Pre Pack
There is a mechanism by which directors can legally buy back the business and assets of their company
and begin again. The process is often described as a pre-pack:


A pre-appointment review of the insolvent company is undertaken to determine if this option is
viable and if it is a liquidator is appointed;



The director or a related party, within the first few days of the appointment, executes a
conditional sale agreement to buy the assets and enter into a license agreement to continue
to trade the business for the next few weeks;



The sale price is estimated between the going concern value and auction value of the company
and is paid upon execution of the conditional sale agreement, however this figure is not
finalised until a registered valuer has valued the assets and a public sale campaign has been
conducted;



If during the sale campaign conducted by the Liquidator, inviting offers from the public to
purchase the business and assets as a going concern, a better offer has been received, the
directors/related party will have the opportunity to outbid the better offer; if this is possible the
conditional contract becomes binding; if this is not possible the business and assets will be
sold to an alternative purchaser and the funds paid by the director/related party are refunded;

This process ensures that market value for the company’s business and assets is obtained.
Furthermore, with a Liquidator controlling the process, a director cannot be accused of being involved
in an illegal phoenix sale.
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Anti-phoenixing reforms under consideration
Tougher penalties and counter-measures such as a Director Identification Number are the heart of
the Government’s “anti-phoenixing” reforms to deter and disrupt the core behaviours of phoenix
operators, including non-directors such as facilitators and advisers, announced on 13 September
2017 by the then Assistant Treasurer, Kelly O'Dwyer.

•
•
•
•

•

•
•
•
•
•
•
•
•

The introduction of a Director Identification Number (DIN) which will interface with other
government agencies and databases so that regulators can map the relationships between
individuals, entities and other people;
Specific new phoenix offences “Create new phoenix offences to target those who engage in and
facilitate illegal phoenix transactions;
It will now be an offence for company directors to engage in creditor-defeating transfers of
company assets that prevent, hinder or significantly delay creditors’ access to those assets;
Pre-insolvency advisors and other facilitators of illegal phoenix activities will also be on the hook,
with a separate offence for any person who procures, incites, induces or encourages a company
to make creditor-defeating transfers of company assets. These will be both criminal and civil
offences
The offences will be supported by an extension of the existing liquidator asset clawback avenues
to cover illegal phoenix transactions. ASIC will also receive a new regulatory tool to recover
property that has been transferred under an illegal phoenix transaction. This tool will be
particularly important where a liquidator is complicit in or turning a blind eye to illegal phoenix
activity. These supporting measures will assist in the quick and efficient recovery of property, for
the benefit of all employees and creditors.
Prohibiting related entities to the phoenix operator from appointing a liquidator;
Restricting the ability of related creditors to vote on the removal or replacement of an external
administrator;
A dedicated phoenix hotline for reporting illegal phoenix activity;
The penalties that apply to those who promote tax avoidance schemes to be extended to capture
advisers who assist phoenix operators;
Stronger powers for the ATO to recover a security deposit from suspected phoenix operators to
recover any outstanding tax liabilities;
Making directors personally liable for GST liabilities as part of extended director penalty
provisions;
Preventing directors from backdating their resignations to avoid personal liability or from resigning
and leaving a company with no directors; and
Expanding the tax offices powers to retain refunds were there are outstanding tax lodgements.

Conclusion
Notwithstanding the above, one still has the suspicion that the market is still the most efficient “regulator”
of the habitual phoenix offender.
If a director continually fails to cause his/her companies to pay their debts the markets response is
simply to cut off the supply of credit and not deal with him/her.
Further often by the time ASIC’s director banning activities have run their course or the ATO has
sufficient evidence to obtain a search warrant, the credit market has already acted decisively and
enforced directors guarantees and bankrupted the recalcitrant director. Bankrupts are unable to hold
office as directors for the duration of the bankruptcy.
There appears to be a clear tension to the philosophies underpinning some of the proposed reforms
and some of the regulatory initiatives with respect to phoenix behaviour in particular which are difficult
to reconcile.
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The safe harbour reforms are apparently intended to encourage entrepreneurship and risk taking to
assist in driving the federal government innovations agenda and reflect a more laissez-faire approach
to insolvency regulation
On the other hand, the regulatory authorities initiatives in the phoenix arena reflect a more prescriptive,
punative approach to regulation, which is somewhat at odds with an agenda which is aimed at
encouraging considered risk taking and entrepreneurship.
One suspects that the insolvency system will not function effectively to the satisfaction of all
stakeholders until these tensions are reconciled.
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Statistics
Insolvency Appointments from July 2017 to April 2018 and July 2018 to April 2019
Overview
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An overall decrease of 5.25% was observed in the number of insolvency appointments. This
was a result of predominantly a reduction in Creditors Voluntary Winding Up.



Interestingly, in the equivalent period there was an increase in Voluntary Administrations and
Deed of Company Arrangement, whereas over a number of previous periods there was a
decline in these style of appointments.



The number of Official Liquidations decreased by 1.6% between 2018 and 2019.



The decline in Creditors Voluntary Winding Up was 9.5%.



There has been a 5.5% increase in the number of Voluntary Administrations.



An 11% increase in the number of Deed of Company Arrangements has been observed.



It is tempting to conclude the increase in VA’s and Deeds to be attributable to an increase in
turnaround ‘culture’ and Directors acting earlier with respect to distressed positions.
However, a Creditors Voluntary Winding Up is not available when there is a current winding up
application, and with the ATO active in the court winding up space, it is likely a number of the
VA appointments were compelled at the eleventh hour by unsatisfied winding up applications.
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Official Liquidations

Official Liquidation by State
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Whilst there was been a slight reduction in the number of Court Winding Up between 2018 and
2019 (1.5%) it has not been uniform across all states.



Victoria, QLD and ACT all experienced increases in court ordered winding up with Victoria
recording a 15% increase.
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Creditors Voluntary Liquidations

Creditors Voluntary Liquidation by State
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The national decrease in the number of Creditors Voluntary Liquidations of (9.5%) can be
attributed to decreases in the larger jurisdictions of NSW, VIC, QLD and WA.



There were actually increases in the smaller jurisdictions of Tasmania, Northern Territory and
ACT.
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Receiverships

Receiverships by State
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There was a 9% reduction in the number of receiverships nationally with the most significant
decreases being experienced in QLD (15%) and WA (42%).



Conversely NSW and NT experienced increases of 16% and 30% respectively.



These figures reflect an ongoing anecdotal trend wherein financiers are adopting other
restructuring options such as informal workouts or refinancing distressed customers or
permitting voluntary administration appointments to proceed without making formal
appointments of receivers.



We are anticipating this trend will stabilise over time. As a result of the Banking Royal
Commission, a number of traditional bank borrowers have been required to source debt finance
from second tier and private equity lenders.
These lenders do not have the same credit capacity as the traditional bank lenders and are
likely to be less accommodating to defaulting borrowers.
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Voluntary Administrations

Voluntary Administration by State
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There has been a 5.5% increase in the number of Voluntary Administrations nationally.



NSW and Victoria experienced increases of 19% and 18% respectively.



Interestingly both QLD (5.9%) and WA (6.5%) recorded decreases, whilst at the same reflecting
increases in the number of receiverships.



The relatively small increase nationally reflects the relatively benign economic conditions
nationally, although the variances between different jurisdictions does reflect the Australian
economy is not a one speed economy and is subject to regional influences.
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Deeds of Company Arrangement

Deed of Company Arrangement by State
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The total Deed of Company Arrangement increased nationally by 11%.



The larger jurisdictions of NSW, VIC, QLD and WA all experienced increases of 33%, 16%,
30% and 10% respectively.



The statistics tend to suggest three were more restructuring opportunities by way of VA/Deed
in the NSW and Victorian jurisdictions in 2018/2019 period
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Insolvency Appointments in Queensland

Insolvency Appointments in QLD
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The total Court Liquidation appointments increased by (4.5%) state wide.



Creditors Voluntary Winding Up decreased by (42, 4.6%) state wide.



Total Receivership appointments reduced by (38, 15%) state wide.



Voluntary Administration appointments reduced by 5%.



Deed Administration appointments increased by (9, 30%) state wide.
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